Chapter 4

Mailing Lists

Each week the U.S. Postal Service delivers 2.3 pieces of unsolicited
direct mail to the average American household.! To think of the flow and
the impact of direct mail in terms of the average household, however, is
misleading, since direct-mail users employ every stratagem money can buy
to avoid sending their messages to an average house. The difference between
profit and loss, between election and defeat, is skill in winnowing from a list
of thousands or millions the names and addresses of the people most likely
to buy a product, vote for a candidate, or contribute to a fund. Even a
direct-mail campaign that starts with the advantage of a revolutionary
product, a non-revolutionary candidate, or an appealing charitable cause
must plan to break even on less than two percent positive response. It
cannot realistically expect more, and is the object of wide imitation and
envy if the response rate reaches five percent.

Even with a two percent average rate of return, however, direct-mail
advertising is the major marketing tool of many enterprises. About $4.6
billion are spent annually for the materials and postage, and the total
volume of business generated through direct mail approaches $60 billion.2
More than 2.5 billion catalogs touting every conceivable type of goods are
mailed each year, and an estimated $10 billion a year of the sum Americans
contribute to organized philanthropies is raised by direct mail.3 A good
index of the importance of direct mail to the national economy is its
standing among the competing advertising media: direct mail comes third,
its users spending on it about half the total amount spent on newspaper
advertising and about three-quarters of the total spent on televised
promotions. After that come magazines and radio, each drawing about half
as many dollars as direct mail.* '

Section 5(c)(2)(B)(i) of the Privacy Act of 1974 directs the Commission
to report to the President and the Congress on whether an organization
engaged in interstate commerce should be required to remove from its

1 Testimony of U.S. Postal Service, Mailing Lists, Hearings before the Privacy Protection
Study Commission, (hereinafter cited as Mailing Lists Hearings), December 11, 1975, pp. 246-
251

2 Testimony of Direct Mail Marketing Association (DMMA), Mailing Lists Hearings, ()
November 12, 1975, p. 6.

31bid.,p.7.

4 Ibid., p. 6.
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mailing list the name of an individual who does not want to have his name
on it5 This chapter answers the question, summarizes the findings of the
Commission’s study of the mailing-list industry, and presents the Commis-
sion’s recommendations.

WHAT 1S A MAILING List?

Strictly speaking, a mailing list is nothing more than a list of names
and addresses used to prepare labels or envelopes for mailing. The names
can come from almost anywhere: from public records like the telephone
directory, newspapers, or State Motor Vehicle Registries; from private
organization records like the customer files of a retailer or the donor files of
a charity; from lists of people who respond to magazine and radio
advertisements; from convention rosters and trade association directories;
or from salesmen or friends.6 The key fact to understand about mailing lists,
however, is that they are almost never free-standing; they are names and
addresses of individuals who have some type of association, usually an
active one, with a public or private organization. To be on a mailing list, an
individual’s name must first find its way onto another list or into a record system
that has been developed for some purpose other than mailing. Indeed, once a
mailing list, in the strict sense of the term, is disassociated from the master
list or file it was culled from, its value rapidly declines because there is no
longer any easy way to add new names to it or to correct or otherwise adjust
the information in it.

WHO MAINTAINS A MAILING LisT?

Although there are list brokers who specialize in arranging rentals and
exchanges of lists,” the Commission’s analysis leads to the conclusion that
the maintainer of a mailing list is the organization that keeps the records from
which the mailing list is extracted; that is, the organization that uses
information in its own files to assemble, add to, or correct a mailing list. This
definition includes credit grantors and credit bureaus that allow their files to
be used to select names for someone else’s mailing,® and any organization
that permits others to include their solicitations in its own customer
mailings—for example, a credit grantor that allows a home appliance
retailer to put an advertising flier in the envelope with the credit grantor’s

5 Privacy Act of 1974, Pub. L. No. 93-579, §5(c)(2}(B)X(i) (codified as a note to 5 U.S.C. 552a).

8 Testimony of the Reuben H. Donnelley Company, Mailing Lists Hearings, (II) November
12, 1975, pp. 5-6, 17-19; Testimony of R. L. Polk and Company, Mailing Lists Hearings, (I)
November 12, 1975, pp. 113-114, 119, 121; Testimony of the Privacy Journal, Mailing List
Hearings, December 10, 1975, p. 10.

7 Testimony of National Business Lists, Inc., Mailing Lists Hearings, (IT) November 12, 1975,

53,54.
Ps For a more detailed description of “pre-screening,” see below.
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monthly bill. The definition excludes list brokers, computer service
bureaus,® and other middlemen in direct-mailing operations.

The testimony of witnesses before the Commission suggested three
categories of organizations that fit this definition of a list maintainer: public
record compilers; private record compilers; and government agencies.

PuBLiC RECORD COMPILERS

An individual’s name and address turn up in various places that make
them public, for example, in city directories, membership lists, and
newspapers and publications like Who’s Who. For some list compilers,
however, no public record is a more useful starting point than the telephone
book. One major public record compiler collects every year the names and
addresses of everyone in the country who has a published telephone
number. In some cases, these telephone book lists are themselves used to
develop mailing lists, but typically they are merged or crosschecked with ,
information that other public record compilers have developed by purchas-
ing or renting copies of the records in State and local government files.

The records of State and local government agencies give details on
such things as the year, make, and model of the registered automobiles at a
given address, or whether anyone at that address has a hunting or fishing
license, owns property elsewhere in the area, or has registered to vote. From
such details, a mailing-list user can draw quite useful inferences. How many
and what kinds of cars an individual owns, for example, is one indication of
the individual’s income, rough perhaps, but useful to a list compiler.

Julian Haydon, Vice President and General Manager of R. L. Polk
and Company, Inc., described how that major public record compiler
develops its basic file:

We compile from official State records in 40 States!® a car owner
list of 43,500,000 names; a truck owner’s list of 11,400,000; a
motorcycle owner’s list of 2,600,000; and a monthly list of new car
buyers averaging about 430,000. The information contained in the
motor vehicle list is: owner’s name and address; year, model, make,
series, body style and number of cylinders of vehicle; vehicle identifica-
tion number (used in safety recall programs); and license plate '
number (which is currently not used).

From this information, the following selection factors are devel-
oped: sex, inferred from the first name, type of dwelling, i.e., single
or multiple, . . . inferred (from) the number of surnames found at a
given address; price class of car owned, based on year, model, make
and series; current market value of the cars owned (CMV), based on

9 In a typical form of list rental or exchange, the list owner sends its list on tape to a service
bureau which uses it to address envelopes for the user and then returns the tape to the list owner
without the user even physically possessing it.

10 Testimony of R. L. Polk and Company, Mailing Lists Hearings, (I) November 12, 1975, pp.
121-22. At the time of the testimony there were 40, at this publication there are 36 states that
permit motor vehicle records to be used in the manner described.
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year, model, make and series (there are 10 CMYV classifications).
CMYV “0”means that the car is rated to have an average value of less
than $150. CMV “1” is $150 to $349, and so on, up to CMV “9,”
with an estimated value of $3,450 or more); multiple car ownership,
based on two or more cars registered at the same name and address

From our city directories,!! we develop the following information:
name of household head (from this we infer sex); spouse’s name (from
this and occupation, we infer marital status); address; telephone
number; single or multiple dwelling; owner or renter; occupation of
household head; number of children under 18; number of persons in the
household; the year at which we first found the household at this
address;, and the year in which the dwelling first appeared in our -
canvass.'? [Emphasis supplied.]

The Reuben H. Donnelley Corporation, another major public record
compiler, also described to the Commission how it assembles its mailing-list
information on some 60 million American households:

We start with the compilation of a national list of approximately 52 .
million residence telephone subscribers. We buy all published
telephone directories as input to this compilation. We compile name
and address; telephone number; . . . sex or title, if available; . . .
and, because of the technique of compilation, are able to include

. . .length of residence for each name.

Separately we obtain from R. L. Polk and Co.. . . their national list .
of motor vehicle registrants. This currently includes approximately
45,000,000 automobile owners’ names at residence address. As part
of this record, we get name; address; sex or title, . . . number of autos
owned, and, for the two most recent autos owned, make, year, series,
body style, price-class, and number of cylinders. We then computer
merge the telephone and auto lists in CDS (City Delivery Service)
areas to produce the so-called Donnelley Quality Index, or DQI—
an unduplicated list of approximately 60,000,000 households
. 13 [Empbhasis added.]

This 60 million-household list is then further refined through the use of
census tract data. Although the Census Bureau never makes information
public that would identify a specific individual or household, and although
its statistical tables are never so fine-grained as to allow individual
households to be identified, a public record compiler can get from Census
Bureautables enough data to characterize a geographic area as small as 275
housing units in terms of the median income, educational level, occupation-

11 Jbid., p. 122. From city directories, Polk compiles information on 27 million households.
12 Ibid., p. 123. e
13 Testimony of Reuben H. Donnelly Company, Mailing Lists Hearings, (II) November 12,
1975, pp. 17-22. o
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al characteristics, median number of washing machines owned, and median
number of children.’* Thus, Donnelley can break down its master file by
matching up every name with its proper census tract, and then break it down
further by tract characteristics such as median income, median number of
large appliances per household, and the like.15

The amount of detailed information amassed by public record
compilers like R. L. Polk and the Reuben H. Donnelley Corporation, and
the variety of demographic descriptors they have developed for paring their
lists, enable their clients to keep the cost of a mail campaign within
profitable bounds. Mailing-list users do not want the entire Donnelley list of
60 million names and addresses. Each user wants only the names of people
who fit its image of someone likely to respond to its particular message or
appeal.1® Moreover, as one witness told the Commission:

. . . [T]hat type of list [the Donnelley and Polk list] is low man on
the totem pole when it gets down to selling a product to a special
market. For example, if I were the advertising manager of Black &
Decker and had a new handy-dandy hand tool to sell, and T had a
choice of the most sophisticated breakdown Donnelley could give
me and the names of the most recent buyers of The Popular
Mechanics Home Handyman Encyclopedia, 1 know where I'd start.
I’d take the buyers.17

PrivatE RECORD COMPILERS

The reason the advertising manager would take the buyers is simple:
cost. No mailer can afford to waste postage on people who are not even
going to look at what it sends them, and it would prefer not to waste postage
on people who are probably not going to do whatever it is it wants them to
do. According to spokesmen for the mail-marketing industry, the best
predictor the mailer can go by is whether an individual has previously
bought, joined, or donated by mail.1® The section below on selectivity gets
back to this point.

14 Ibid., pp. 19-22.

15 Donnelley described this process as follows: “After acquiring the tables made available by
the Census Bureau of Census tracts and other geographic areas, including incidentally the block
group and/or enumeration district mentioned earlier, which is a subdivision of the tract
averaging about 275 housing units, the smallest entity with which we work, we process these
tables according to our own requirements and now maintain a set of census tapes, as well as
something we call our Geographic Statistical File. This latter file is a disc-stored set of
approximately 42 census and list-descriptive statistics for each tract or smaller geographic
entity. If, for example, we want to select all tracts with a median income of $12,000 or more, and
reporting a median of 3.5 persons per household or more, this file will produce a list of these
tracts on tape. This tape can then be matched against our DQI list file, which has appropriate
header indicators to identify all addresses by tract, to output all addresses on mailing labels that
fall within the desired tracts.” Ibid.

16 Ibid., p. 12.

17 Testimony of Association of American Publishers, Mailing Lists Hearings, (II) November
12, 1975, pp. 84-5. .

18 Ibid., pp. 86-87; Testimony of Reuben H. Donnelley Corporation, Mailing Lists Hearings,
(II) November 12, 1975, p. 5. :
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A few mailing-list compilers keep tabs on an individual’s responses to
direct-mail campaigns themselves, but the usual sources of information on
who responds are the files of retailers (particularly those that sell by mail),
and associations and charities. Not all such organizations rent or exchange
the names and addresses of their customers, members, or donors. Major
retailers that make sophisticated marketing uses of their own customer files
do not allow them to be used by any other mailer,’® and there are
organizations that rent lists from others but do not make their own files
available to other mailers.?? Prominent among the many that do rent, lend,
or exchange the use of their lists are magazine publishers, mail-order and
catalog sales companies, public-interest groups, political campaign organi-
zations, and charities. Moreover, the fact that so many do underscores an
important point. One of the easiest ways for an individual to get his name on a
lot of mailing lists is to respond to a direct-mail solicitation. There are other
ways, such as being named in a public record, or mailing back the
subscription form inserted in a magazine purchased at a newstand, but
responding to a solicitation received through the mail is the surest. That is
something the people who complain about getting mountains of “junk mail”
often do not understand. Chances are that the individual who is most
inundated with unsolicited mail responds to some of it; if he did not, his
name would not be in the customer, member, and donor files from which so
many mailing lists derive.

GOVERNMENT AGENCY COMPILERS

When a firm like R. L. Polk acquires records from, say, a State motor
vehicle registry, it is doing no more than any citizen could do. State public
record statutes make many such records available for the cost of copying. Or
a public record statute may require an agency to allow anyone who asks to
do so to copy names and addresses from whatever lists it keeps for its own
mailings. In some States and localities, it is also possible to purchase or copy
ready-to-use mailing lists. Some State and local government agencies
compile lists of names and addresses for the express purpose of selling them
to direct-mail users. A government agency may offer for sale a list of all
current holders of fishing licenses, for example, or of licensed barbers or
plumbers.

The rules that affect the mailing-list practices of government agencies
at all levels are among the murkier areas of public law. At the Federal level,
for example, there are records and lists which must clearly be made
available to any member of the public who asks for them, but the
availability of many others to the public is uncertain. Under the Federal
Freedom of Information Act, an agency may deny a request for the
information it maintains about an identifiable individual if it can sustain its

15 Testimony of Sears, Roebuck and Company, Credit-Card Issuers, Hearings before the
Privacy Protection Study Commission, February 12, 1976, p. 307.
20 Testimony of Project HOPE, Mailing Lists Hearings, December 10, 1975, pp. 226-29.
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opinion that to do otherwise would constitute a clearly unwarranted
invasion of the individual’s personal privacy.21 This provision of the law has
spawned a number of court cases involving lists of names and addresses, or
records that could easily be transformed into lists of names and addresses.

In one case the courts allowed a list of the names of those who
participated in an election supervised by the National Labor Relations
Board to be disclosed to a law professor who was doing research on such
elections. [Getman v. N.L.R.B., 450 F.2d 670 (D.C.Cir. 1971)] The Court of
Appeals for the District of Columbia determined that the nature and
importance of the research warranted this disclosure. A later decision
involving the release of government information for the purposes of direct-
mail solicitation went the other way. The Third Circuit Court of Appeals
held that the government’s release of the registration cards of persons
making wine for personal consumption was not a disclosure required by the
Freedom of Information Act. [Wine Hobby U.S.A., Inc. v. IRS, 502 F.2d 133
(3dCir. 1974)] The purpose—commercial mail advertising—did not justify
invading the personal privacy of individual registrants by releasing their
names and addresses.

Subsection (n) of the Privacy Act of 197422 forbids a Federal agency to
market mailing lists for profit but the Freedom of Information Act and other
Federal statutes say that numerous Federal agency lists can be copied on
request. For example, citizens-band (CB) radio licenses are, by Federal law,
a matter of public record. Moreover, because CB licensees like to be able to
find one another, the Federal Communications Commission makes a
computer-accessible directory of their names, addresses, and frequencies
available, for the cost of copying, and updates it biweekly. Anyone can get a
copy of the directory from the National Technical Information Services
(NTIS), a purveyor of government documents, and the NTIS will break the
list down by geographic area. The purpose of all this is to enable the public
to find out easily who the CB license holders are, but obviously the directory
is also extremely useful to marketers of CB equipment.23

The Privacy Act has had some effect on the availability of Federal
agency records and lists that are or could be used by mailers. For example,
the Drug Enforcement Agency now releases its lists of registered handlers of
controlled substances only to requesters who guarantee in writing that they
will not use them for any purpose other than to verify registration numbers,
and refuses any request that smacks of intent to use the list for solicitation or
commercial purposes.2¢ The Department of the Interior has stopped public
disclosure of most of its mailing lists; for example, it no longer discloses the
names and addresses of retiring employees to retirement organizations.?3
The Veterans Administration releases its mailing lists only to nonprofit

215 U.S.C. 552(b)(6).

225 U.S.C. 552a(n).

23 Privacy Commission staff conversation with John Small, Federal Communications
Commission, October, 1976.

24 Drug Enforcement Administration, Privacy Act of 1974 Annual Report to the Congress,
Part III (f), p. 12, June 21, 1976.

25 Annual Report of the Department of the Interior on the Privacy Act of 1974, Part III (f),
Sale or Rental of Mailing Lists, p. 7, April 29, 1976.
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organizations with functions directly related to the conduct of Veterans
Administration programs or the utilization of benefits.26 Other agencies,
however, maintain lists of individuals with whom they have repeated
contact. These may be project directors, business executives, college
presidents, and the like, and there are lists of persons who ask to be included
in their general mailings. These lists may be available at cost to anyone who
asks for them, and the names of those who ask to be put on the general
mailing list may sometimes be passed on to other government agencies for
their use.2?

At the State level, 14 States28 now restrict the use of motor vehicle

registration information for commercial mailing purposes in one way or
another. The restrictions are usually implemented either through Depart-
ment of Motor Vehicle regulations or through contracts with list compilers.
Under a restricted contract, a compiler like R. L. Polk can collect
information from the registry of motor vehicle owners for statistical
purposes but cannot use or rent it for commercial mailing. The one
exception is that the information may be used for mailing safety and engine
emission recall notifications to vehicle owners. Most of the other States
consider the records of the motor vehicle registry public records just like all
other public records (e.g., licenses and mortgages), and thus they may be
used by public record compilers to create mailing lists.

How Doges A NAME Pass FrRoMm List TO LisT?

The close connection between a mailing list and the source list or file
from which it is drawn helps to explain an important feature of mailing-list
development—the matter of list rental and exchange. As noted earlier, few
mailing lists are ever completely severed from their source. Even public
record compilers and government agencies regularly update their lists by
checking them against the record systems they were taken from originally.
Otherwise, the lists would soon be obsolete.

Many people seem to think that mailers get their names by copying
them from the lists of other mailers. In fact, just the opposite is the case. List
owners, by and large, do not permit their lists to be copied or even physically
transferred to anyone else. What they do is make a rental or exchange
agreement for the use of a list. The agreement usually expressly forbids
copying it, and the other party seldom obtains physical possession of it. One
of the two most common procedures is for the list owner to get the mailing
envelopes and material from the renter and do the addressing and mailing
itself. The other is for the list owner to give the list to a mailing house (often
a computer service bureau) which then addresses and mails the promotional
material given it by the renter, and returns the list to the owner. In neither

26 Veterans Administration, Privacy Act of 1974, Annual Report for Calendar Year 1975,
Part 111 (), Sale or Rental of Mailing Lists, p. 4, April 30, 1976.

27 National Science Foundation, Annual Report to Congress under the Privacy Act of 1974,
Part III (f), Sale or Rental of Mailing Lists, April 22, 1976; see also United States Nuclear
Regulatory Commission, Privacy Act Implementation Report, Part ITI (f), p. 8, April 30, 1?76.

28 Massachusetts, Washington, New Jersey, Hawaii, Nevada, Wyoming, Ohio, Connecticut,
Pennsylvania, South Dakota, Missouri, Virginia, Alaska, and Arkansas.
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case, however, is information about any individual on the list directly
transferred from the files of the list owner to the files of the list user.2®

Consider the following example. John Smith is a customer of D. J.
Higgenbottom, Inc., a mail-order marketer of gardening supplies; Smith’s
name is on Higgenbottom’s mailing list for offers. One fall, Higgenbottom,
Inc. rents the use of its own mailing list to Do-It-Yourself Industries, which
has a new line of easy-to-assemble greenhouses. A mailing house does the
addressing and mailing and Smith receives a direct-mail solicitation from
Do-It-Yourself. A month later, Do-It-Yourself updates its own mailing list,
adding to it the names and addresses of all its new customers, including
Smith. Then, in November, the Wooly & Muffler Company, a purveyor of
outdoor clothing, rents use of the Do-It-Yourself mailing list. Smith receives
an ad from them, and purchases, say, a pair of fur-lined rubber boots,
thereby getting his name added to Wooly & Muffler’s customer file and
eventually to its mailing list. When Tropical Tours, Inc., rents use of the
Muffler list in December, Smith may break the chain by throwing its
advertisement in the wastebasket, muttering wonderment as to how so many
vendors get his name and address. In fact, the only one of them who knew
Smith existed at first was Higgenbottom, Inc. Do-It-Yourself would never
have known him if Smith had not filled in a Do-It-Yourself order blank, and
so on down the chain to Tropical Tours, which still has no clue to Smith
because he did not respond to its mailing.

That the individual is mainly responsible for the progress of his name
from mailing list to mailing list is hard for moct people to grasp, and
mailing-list users do not go out of their way to enlighten them. By the time
Smith tossed Tropical Tours’ vacation package in the wastebasket, he was
probably getting advertisements from all the other firms that had rented use
of the Higgenbottom, Inc., Do-It-Yourself, or Wooly & Muffler lists,
making him more concerned than ever about how his name seems to be
bandied about.

WHO USEs MAILING LisTts?

Traditionally, the small merchant with only a few items to sell has
been the biggest user of rented lists. Even today, 200,000 of the 300,000
holders of third-class bulk-mail permits are companies doing less than half a
million dollars worth of business annually.3¢ Size, however, is no longer the
characteristic that most clearly distinguishes the direct-mail user from other
types of advertisers. As one witness before the Commission testified:

Our commercial clients and their purposes in renting our lists

29 See, for example, the description of Project HOPE's direct-mail operations, Testimony of
Project HOPE, Mailing Lists Hearings, December 10, 1975, pp. 226-27.

30 Fewer than 30 of the nation’s top 100 advertisers appear on the U.S. Postal Service list of
its 6,000 top users of third-class mail. Ata cost of 6.1 cents for each additional piece, direct-mail
solicitation comes well within the budgets of many smaller businesses. Charitable and non-
profit organizations operate under a Federal subsidy, paying only 1.8 cents to mail a message
third-class. Testimony of Reuben H. Donnelley Company, Mailing Lists Hearings, (I)
November 12, 1975, p. 7; Testimony of U.S. Postal Service, Mailing Lists Hearings, December
11, 1975, p. 268.
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include magazine publishers to secure new subscribers; automobile
companies to distribute new car catalogs and promotional pieces
and to secure new credit accounts, make discount offers and secure
new members in travel clubs; . . . insurance companies to sell
insurance directly or to develop leads; retail stores to announce new
stores, advertise sales, and secure credit accounts; charitable
organizations to raise funds; research firms to determine consumer
likes and dislikes about such things as automobile design, dealers
and service; and package goods firms to distribute free samples or
. . . discount coupons.31 ‘

Political and charitable organizations and public interest groups are
also substantial users of direct mail. The Postal Service claims that in 1974,
approximately $20 billion, or 80 percent of all contributions to nonprofit
charitable and public interest organizations were raised through activities in
which direct mail played a role.32 L

Government agencies are yet another user of mailing lists—their own
and lists they rent from outside sources. One major government use .of

mailing lists 1s for sending out questionnaires to facilitate studies of various
kinds.33

Most small-business users of mailing lists use them for advertising
rather than for selling, to invite a prospective customer to come into the
store to buy something rather than to make a purchase by mail. A great deal
of the mail addressed merely to “Occupant” is of this sort, and when a
customer shows up the mailer has no way of knowing whether he came
because of the mailed advertisement or just happened to be passing by. As
subsequent sections of this chapter argue, the fact that so many mailing-list
users are of the one-way variety is one of several justifications for holding
the record keeper in whose files the name originates, rather than the users of
lists derived from those files, responsible for removing a name from a list.

31 Testimony of R. L. Polk and Company, Mailing Lists Hearings, (I) November 12, 1974, p.
123.

32 Testimony of U.S. Postal Service, Mailing Lists Hearings, December 11, 1975, p. 249,

33 Testimony of R. L. Polk and Company, Mailing Lists Hearings, (I) November 12, 1975, pp.
115-16. The Commission also heard testimony on FBI, IRS, and State police uses for purposes
other than mailing. Among the examples offered were: when a make or model of car has to be
identified in large numbers, the FBI asks R. L. Polk to “furnish the names and addresses of
everyone who owns a 1965 Chevrolet Impala in a certain county, Ibid, pp. 127, 141; a similar
type of inquiry by the California Highway Patrol, Ibid,, p. 116; and unconsummated IRS
negotiations with a major business list compiler for the purpose of identifying non-filers of tax
returns, Ibid., p. 116; Testimony of National Business Lists, Inc., Mailing Lists Hearings, (II)
November 12, 1975, pp. 63-64, 70; Testimony of the U.S. Internal Revenue Service, Mailing
Lists Hearings, December 11, 1975, pp. 310 ff. Properly speaking, however, these are not uses of
mailing lists but rather of the underlying record systems from which mailing lists are developed.
One public-record compiler testified that government agencies use its lists because “We have
organized the information, standardized it, and have it readily available on magnetic tape. We
control the computer and can cooperate quickly. In some States, the Department of Motor
Vehicles has to get in line to use the computer or doesn’t have the right programs.” Testimony
of R. L. Polk and Company, Mailing Lists Hearings, (I) November 12, 1975, pp. 14647;
Testimony of the Virginia Division of Motor Vehicles, Mailing Lists Hearings, December 10,
1075, pp. 163, 166. The issue of government access to private-sector record systems is dealt with
in Chapter 9. '
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SeELECTIVITY: THE KEY FACTOR

One reason that firms and organizations rent and exchange the use of
their mailing lists is that they want to expand the number of people who buy
through the mail. Joan Manley, a group vice president of Time, Inc. and
head of its mail-order book division, told the Commission that it is good
business for Time, Inc. to make its lists available for use by other direct
mailers. Said Manley:

Our main reason for making them available is to enlarge the
universe of active mail-order buyers. Our experience shows that the
more one has purchased by mail, in the past, the more likely he is to
appreciate the real value and the convenience of doing business by
majl.34

The main reason most mailers want to rent and exchange use of their
lists, however, is that, given a choice, a direct-mail user would almost always
prefer to send his messages to a selection of people who appear likely to
respond to them, and for a large number of mailers that means to people
who have a history of responding to direct-mail solicitations. Publishers
Clearing House President, Louis Kislik, put it this way: :

Publishers Clearing House predominantly sells magazine subscrip-
tions by mail and we do it by sending mailing pieces to our own past
customers and to people on other lists that we rent through the
normal list rental procedure. The mailings are very large-scale
. . . . During the course of the year I estimate that we reach
something over 40 million households . . . . The outside lists that
we get are predominantly lists of people who have taken a mail-
order action. We find that they are very much more productive for
us and that is of course the name of the game. That produces the
most orders.3%

Richard Krieger, on behalf of the Association of American Publishers,
summed it up even more bluntly:

. . . the best direct-mail campaign is the one that mails the least.
This is a business necessity. In addition to rising costs generally,
direct mailers are faced with quantum jump increases in postage. A
piece of mail to an individual who doesn’t want to buy is wasted,
and to direct mailers the elimination of this kind of waste is
absolutely essential.3¢

The Reuben H. Donnelly testimony also emphasized the cost factor.

Assume that a publisher sponsors the mailing of a subscription
offer. Typically, his current cost for the mailing list, printing,

34 Testimony of Time, Inc., Mailing Lists Hearings, December 11, 1975, p. 350.

35 Testimony of Publishers Clearing House, Mailing Lists Hearings, (I) November 12, 1975,
pp. 99-100. ]

36 Testimony of Association of American Publishers, Mailing Lists Hearings, (I[) November
12,1975, p. 87.
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mailing services, and postage might approximate 12 cents per piece
mailed. Assume an expected response of two percent as the result of
mailing to all 60 million households on our list. This would result in
a mailing cost of $6 per subscription received. This might or might
not be acceptable in terms of the publisher’s economics. Assume,
however, that some technique exists for selecting a more than
averagely responsive subset of the mailing list, which, as the result
of testing can be expected to return a three percent rather than a
two percent rate. The immediate result is a decrease from $6 to $4
per subscription received.37

There are many ways of selecting “a more than averagely responsive
subset of the mailing list.” One of the simplest methods is the demographic
one used by the public record compilers. To illustrate from testimony before
the Commission:

If one were promoting lawn care or gardening items, an immediate
choice would be to mail to single-family housing units rather than ,
apartments. While there is no guarantee that each single-family
residence is an active gardener, and that apartment dwellers do not
garden, experience and reason insist that the probability of success
is materially increased by this selectivity.38

Another method, equally simple, is to combine the names of people
who have responded to several independent direct-mail solicitations into a
single list and then pick out those that have responded most frequently.
Typically, this kind of culling results in what is known among direct-mail
users as a “hit list.” Sometimes a list broker creates such a list as a way of
promoting his particular line of business. What the broker does is get a
group of list owners to agree to let him match their separate customer,
member, or donor mailing lists to produce a single unduplicated list of
“multiple buyers” which the broker then offers to other direct-mail users for
a rental fee. For example, a list broker may get several companies in the
mail-order nursery business to let him merge their customer lists into a single
unduplicated list of people who have purchased nursery products two, three,
or four times during the preceding year. Subject to conditions set by the list
owners, and with the understanding that each owner will receive a pro-rata
share of any proceeds from the rental of the new list, the broker then offers it
to other direct-mail users. Owners and renters both benefit from this type of
arrangement because, in addition to the rental fees that accrue to the list
owners, each owner involved gets the use of an unduplicated list of people
who have already demonstrated their responsiveness to direct-mail solicita-
tions. Outside users of the hit list also benefit, since the customer responses
to a mailing come back not to the broker or list owner, but to the user who
then adds their names to its own list of customers.

The methods get more complicated when a list owner or user starts

37 Testimony of Reuben H. Donnelley and Company, Mailing Lists Hearings, (II) November
12, 1975, p. 13.
38 Jbid., pp. 15-16.
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combining demographic characteristics, such as median number of single-
family households in a census tract or ZIP code area, with the “recency of
response” criterion. The circulation manager for a popular monthly
magazine testified of one such operation in which a small group of magazine
publishers sends the names and addresses of their new subscribers to a
public record compiler whose lists they use in their mass advertising
campaigns. In return, the public record compiler sends each of them an
evaluation of their subscribers broken down by demographic characteristics
and recency of responses to mailings by the other members of the group.
These reports do not identify individual subscribers, nor do they identify the
other magazines a publisher’s subscribers are also receiving. They do,
however, give each publisher an idea of the demographic characteristics of
its subscribers who also subscribe to other mass circulation magazines, so
that the next time the publisher rents the use of one of the public record
compiler’s mass lists the publisher can rent names and addresses of only
people with two important characteristics: (1) a propensity to subscribe to
the publisher’s own magazine, and (2) a propensity to respond to any mail
advertisements for a mass circulation weekly or monthly of the sort
marketed by that particular group of publishers.3?

A further refinement is introduced by what might be called a
“multiple-response compiler.” The multiple-response compiler is like the
public record compiler in that it maintains a record system whose principal
purpose is developing mailing lists for use by others. The specialty of the
multiple-response compiler, however, is lists of people its own files show
have responded to a variety of different types of direct-mail solicitations.
The Richard A. Viguerie Co. of Falls Church, Virginia is a multiple-response
compiler. The firm handles both political fund-raising solicitations and
subscription campaigns that aim at people with conservative political views.
Viguerie’s firm, which maintains a master file of seven million names, sent
out 65 million pieces of mail in 1975.40

The Viguerie Company often handles all aspects of a mailer’s
solicitation: design, testing, mailing, and the actual receipt of replies.4! This
last—receipt of the replies—allows the firm to keep track of the responses of
the individuals whose names and addresses are in its master file. Viguerie
described the operation as follows:

If it is a name that has responded to a mailing, we have the month
and the year that they responded. And, of course, their name and
address and ZIP code. We have the amount of their contribution,
and many times, we have the source of where the name came from.
In other words, if we rented a magazine list of businessmen, we have
a notation that this is a person who is a businessman. So that he is

39 Testimony of McCall Publishing Company, (I1) November 12, 1975, pp. 109-120.

40 Testimony of Richard A. nguene Company, Inc., Mailing Lists Hearings, December 10,
1975, p. 129.

41 Jbid., pp. 117-120.
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going to be interested in subscribing to business publications
perhaps or some such as that.42

The notation that “this is a person who is a businessman” results from
coding the item to be returned by the recipient (such as a postcard or an
order form) in a way that identifies the source of the list from which the
individual’s name originally came. Thus, if the Viguerie Company rents the
use of a list from subscribers to a sporting magazine for use in marketing
sporting equipment on behalf of one of its clients, it will put a code on the
return order form which identifies the individual as a subscriber to the
magazine. If the individual does not respond to the advertisement for
sporting goods, his name will not get into the Viguerie files, but if he does,
the Viguerie firm, through which his order will pass on its way to the
sporting goods vendor, will note in its files the fact that he bought sporting
goods and the fact that he subscribes to the magazine.

Because of the type of clients it has, the Viguerie files may also contain
information on an individual’s political opinions. The firm conducts surveys
on behalf of political candidates, sometimes in conjunction with fund raising
campaigns, and notes in its files how an individual responds. Said Viguerie
in his testimony before the Commission:

. . . It is just very general, very basic information. You know, itis a
half-dozen items: name and address of the person, along with Mr.
or Mrs. or sex; the fact they contributed to client A. . . . If they say
I can’t send money today but I agree with your position, they are
put into the file with that notation, also; and if they say “Go jump
in the lake,” we have got that in there, too. That is basically the
information we have along with the amount—if they did send a
contribution—we record the amount of contribution and the time
they sent it.43

This type of mailing-list compiler contrasts with the one described
earlier that the small group of publishers uses because, as Viguerie testified,
it is “mostly a record-keeping effort . . . to pinpoint special interests or
philosophical inclinations.”#¢ Both, however, raise the same problem-—
namely, that the individuals who respond to advertisements or solicitations
do not know that their actions are being noted in the files of a firm that
specializes in developing mailing lists for use by others.

Selectivity is not only the key element in almost any direct mailing.
Along with rising postal rates, it is also the principal force for change in the
way mailing lists are developed. Chapter 2 refers to the fact that commercial
banks, consumer-finance companies, and credit bureaus sometimes let their
records on individuals be used to refine marketers’ mailing lists by selecting
from a large undifferentiated list the names of those with a propensity to buy
certain kinds of items, or deleting the names of those who have unsatisfacto-
ry credit records and thus are undesirable prospects for a direct-mail

42 fbid., pp. 117-118,
43 Ibid., pp. 137-140.
44 Ibid., p. 137.
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marketer. This type of selection, called “prescreening” when a credit
bureau’s files are used, has two consequences that are of interest here: first,
an action of a consumer that has nothing to do with direct-mail operations
may get him onto or off of a mailing list; second, confidential information
about an individual in the files of a credit grantor, commercial bank, or
credit bureau may be disclosed to a list user.

The Federal Trade Commission defines “prescreening” as:

the process by which a list of potential customers is submitted to a
credit bureau which then audits the list by deletion of those names
that have an adverse credit record.45

Kenneth Larkin, Senior Vice President of the Bank of America, explained
how one such operation works:

In accordance with the Federal Trade Commission’s interpretation
of the permissible uses of prescreening mechanisms, Bank of
America . . . uses credit-reporting agencies for the purpose of
expanding its card holder base. The Bank provides the credit-
reporting agency with its credit criteria (i.e, annual income, number
of open credit accounts, lack of experience with past due accounts,
no BankAmericard account, . . .) and the credit-reporting agency
matches the Bank’s criteria against a name list containing desirable
income characteristics . . . by various Federal census tracts for the
State of California. By agreement, the credit-reporting agency
submits to the Bank a list of those individuals who meet the Bank’s
criteria. The Bank, by letter, invites these persons to become
BankAmericard holders by signing and returning the lower portion
of the letter.46

Larkin emphasized that Bank of America “does not open an account
or send a credit card unless and until it receives a signed response from the
invitee,” and if a person receiving an invitation does not respond within 90
days, the Bank “makes no further use of the information.” He added that if
the invitee indicates that he does not wish to receive a credit card, the Bank
so informs the credit bureau to assure that the individual will not again be
invited to become a BankAmericard holder.47

The example brings out two important points: one, to screen names on
a public record list for a bank the credit bureau uses information about the
individual’s relationships with other credit grantors rather than information
about their previous responsiveness to direct-mail campaigns; and two, the
credit bureau actually sends the Bank the names and addresses on the
screened list. In other words, there is a transfer of names and addresses from
one organization to another of the names and addresses of individuals who
have no role in the transfer and no knowledge of it. In the Bank of America
case, the consequences for the individuals involved are no different than if

45 16 C.F.R. 600.5 Effective February 23, 1973, 38 Federal Register 4947.

46 Testimony of Bank of America, Credit Cards and Reservations Systems Hearings,
February 11, 1976, p. 30.

47 Ibid.
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the bank orders a credit report on them, but it is not hard to think of
situations in which the consequences would be different.

Consider a simple example. Suppose a bank agreed to include a power-
boat dealer’s advertising brochure along with its monthly statements to
individuals who have more than $10,000 on deposit. If any one recipient of
the brochure subsequently turns up at the dealership and displays the
brochure, the dealer will immediately surmise something about the
individual which could directly affect their bargaining, and, most important-
ly, which the individual no doubt thinks is a confidential item of information
known only to himself and his bank.

This example is not as far-fetched as it may seem. If a retailer stuffs its
monthly bills with advertising provided by an insurance company, the
insurance company can safely assume that most of the individuals who
respond to the stuffer have the general characteristics (such as average
income, average number of dependents, average indebtedness) of the
retailer’s clientele. Moreover, if the retailer is willing, there is nothing to
prevent the insurance company (or any other marketer, for that matter)
from arranging to have the retailer stuff a highly selective subset of billings,
perhaps the subset of those with incomes over $20,000 who have purchased
fancy accessories for their automobiles or whose purchases indicate that
they like to travel. Any number of such parameters can be used to help
target a mailing on a market likely to be receptive to it, but the individual
whose name is bobbing around in all these transactions has no say in them
at all. No doubt many of the individuals who receive the advertising
messages that are sent using screening techniques are pleased to know about
the products and services being offered and happy to be able to take
advantage of them. Few realize, however, that in the process personal
information about them may be disclosed to an organization before they
make any move to establish a relationship with it.

To some extent, prescreening and the selection methods like it are
nothing more than an embellishment on the way direct-mail marketing has
always operated. It has always been possible for a list user to acquire details
about respondents to its mailings. If a list user wants to know something
additional about anyone who responds to one of its mailings, all it has to do
is confine its mailing to the names on a list rented or borrowed from one
particular source.

In the Higgenbottom, Inc. example, there were a number of opportuni-
ties for information about Smith’s purchases to be transferred from firm to
firm, and thus from mailing list to mailing list, without his knowledge. For
instance, if Do-It-Yourself Industries had offered its list in segments, and the
Wooly & Muffler Company had rented use of only the portion containing
the names of recent purchasers of cold-weather gardening equipment, then
when Smith responded to Wooly & Muffler’s advertising campaign, Wooly
& Muffler could have made the notation that Smith was a winter gardener.
It would be a guess, but more likely than not an accurate one, and if correct,
would have added an item of information about Smith to the Wooly &
Muffler file without Smith’s knowledge. As a practical matter, however,
Wooly & Muffler would not have bothered to do so. Industry spokesmen
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emphasized to the Commission that it would be uneconomic for a direct-
mail marketer to take so much trouble unless the firm derived a substantial
percentage of its income from the rental of its lists, or perhaps knew a
number of mail-order houses that wanted to rent the use of a list of people
who had recently purchased both cold-weather gardening equipment and a
pair of fur-lined rubber boots.

The capacity to screen a list using the files of a credit grantor threatens
to change this incentive structure, however, by making it possible for a
mailer to rent the use of record systems that already contain a great deal of
detail about an individual’s purchasing behavior. Moreover, as Chapter 3
points out, electronic funds transfer technology promises to so increase the
number of systems containing highly detailed records that the day may
come when most mailing lists will be screened through them rather than by
using the old-fashioned “recency of response” techniques. Such a develop-
ment need not be viewed with alarm if the screening procedures block the
disclosure of confidential information from one organization to another
without the individual’s consent. At present, however, there is no demand
for attention to the problem screening procedures pose, since few individu-
als have any idea how mailing lists are developed, with or without screening,
and even fewer know how to go about keeping their names and addresses
from getting on lists they do not want to be on.

How 10 KEEP A NAME OFF A MAILING LisT

If an individual does not want to receive unsolicited direct mail he can
keep his name off most lists by becoming a modern-day hermit—by paying
cash for all his purchases, not owning a car, giving to charities anonymously,
always buying magazines at newstands, never responding to a door-to-door
survey, never signing a petition or a guest book, never registering to vote,
and never attending a meeting, conference, or newsworthy social event.
Even so he may still get a certain amount of unsolicited mail addressed to
“Occupant,” but not much because “Occupant” mailings are not selective
enough for most mailers.

There are to be sure less anti-social ways for an individual to choke off
his direct-mail traffic, provided he knows of them. The Commission learned
of four others: an individual can send a personal letter of objection to every
organization he suspects is renting or otherwise making his name available
to direct mailers; he can exercise the “negative check-off option” that some
organizations offer him; he can lodge his request not to receive mail with the
Mail Preference Service, a centralized delisting program operated by the
Direct Mail/Marketing Association; and he can use the delisting service the
Post Office maintains for individuals who do not want to receive obscene
advertising. What he must not do, if he wants his correspondence to have
any effect, is write to the organization that sends him unsolicited mail
without having first established a relationship with him, because, as
explained earlier, the user of a list normally does not have his name until he
responds to its advertisement or solicitation. Moreover, he must not ask that
his name be removed from the mailing list, but rather that in the records used
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to develop the mailing list a notation be put next to his name indicating that
he does not want it to be used for direct-mail marketing or solicitation. That
will assure that his name will be omitted from any list another organization
is permitted to use.

DirecT CORRESPONDENCE

If an individual believes a retailer, a magazine, or any other
organization with which he has established a relationship, is making his
name and address available for use by others in their direct-mail campaigns,
he can write to the organization, asking that it put a notation in its records
on him indicating that he does not want his name so used. Every
organization that testified at the Commission’s mailing list hearings,
including the public record compilers, said that it would respond to such a
request. The catch is that people do not know this opportunity is available to
them, nor do they know which of the many organizations they have
relationships with is renting, lending, or exchanging the use of their names.

‘THE NEGATIVE CHECK-OFF OPTION

The American Express Company and Computerworld, a weekly
newspaper, both testified that they routinely inform their customers of their
practice of making their customers’ names and addresses available for
mailing use by other organizations and give every customer an opportunity
to object to having his name so used. The negative check-off is far more
useful to individuals than the other three methods because the organizations
offering it identify themselves to their customers as list renters and tell the
individual exactly what to do if he objects to them renting his name to
someone else. In the American Express case, moreover, the individual can
also elect not to receive any advertising from American Express. It is easy
for organizations that communicate with their customers at regular intervals
in the normal course of their operations to offer the negative check off.
American Express and Computerworld both renew their relationships with
their customers annually and offer the check-off opportunity at that time.
Not surprisingly, the negative check-off also seems to be more popular with
customers, members, or donors who are already likely to be sensitive to the
privacy issue. The percentage of Computerworld customers who exercise
their negative check-off option, for example, is ten times greater than that of
American Express customers.4® Said the witness from American Express:

The program was started just about one year ago by notices that
accompanied new and renewal American Express cards. The notice .
advised the recipients that they were subject to mailings by non-
affiliated firms and that they had the option of having their names
removed from these listings, as well as the listings we use for our
own services and merchandise mailings.

48 Testimony of American Express Company, Mailing Lists Hearings, (I) November 12, 1975,
p. 68; Testimony of ComputerWorld, Mailing Lists Hearings, December 11, 1975, p. 406.
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I would like to emphasize that in the past it had always been our
policy to remove from our lists the names and addresses of any
person who wrote to us requesting us to do so. Now for the first time
we were advising them formally of this practice, and even giving
them a vehicle to send back to us if they chose. The results of these
mailings were both interesting and enlightening. Since November of
1974, we have sent out approximately 5.6 million notices and have
received approximately 58 thousand written responses, just over
one percent.

Of these responses about 40 percent or 23 thousand wished to
continue receiving our own merchandise offerings but did not wish
to receive offerings from non-affiliated companies. You may also be
interested in the reasons given by a sample of those one percent who
responded negatively. About 60 percent of them who asked for the
removal of their names did so because they did not wish their names
and addresses transferred to another.

Another 20 percent wanted removal because they felt it would help
the postal system by stopping excess mail, thus resulting in reduced
postage rates. An additional ten percent asked for removal because
they did not wish to be tempted to purchase merchandise or in some
instances to have their spouses tempted. An additional ten percent
were miscellaneous reasons, difficult to categorize.4?

The offer of a negative check-off option may not reach all of an
organization’s customers, members, or donors. Many people have a well
developed propensity not to read “junk mail,” and so miss even the stuffer in
an envelope that offers them a way of receiving less of it.50 Publishers,
mindful of the rule of thumb that a smart advertiser does not change the
subject in the middle of a message, worried that the negative check-off
message might distract the prospective customer from their advertising
messages, although they had no persuasive evidence that the maxim applied
in this case.5! This is of concern to publishers and other organizations whose
mailings to customers, unlike those of American Express, always contain
some kind of advertising or solicitation message. If the negative check-off
message should prove detrimental to advertising and solicitation messages,
these organizations would be reluctant to offer it, as they would then face a
choice of weakening their promotion or making a special mailing at
substantial extra cost. Public-interest groups argued for keeping the check-
off procedure flexible. For them, the thank-you letters they send for
donations received and their newsletters and annual reports appear to be the
best vehicles to use in offering their members and donors the negative
check-off option. '

Public record compilers pointed out that because they have little direct

49 Testimony of American Express Company, Mailing Lists Hearings, (I) November 12, 1975,
p- 68. :

50 Ibid., pp. 69-73.

51 Ibid.
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contact with the public, their clients, the list users, would have to take the
extra trouble of sending them the names of new list-user customers who
indicate they do not want their names used for direct mailing. Even so, the
customer request might not be fulfilled, since the public record compilers
renew their basic files once a year and have no way of knowing that John
Smith who lived at a certain address in Chicago last year is the same John
Smith who lives this year in San Francisco. In other words, a notation next
to Smith’s name at the Chicago address does not get carried forward to the
same Smith at a San Francisco address unless Smith tells the public record
compiler he has moved. Smith, of course, cannot do that, because he does
not know which public record compiler has his name and probably does not
even know such organizations exist. Multiple-response compilers, which
also have no direct communication with the individuals whose names are in
their records, are in the same position.

The negative check-off in some form is nonetheless the most
convenient method for the individual to use, and is not without benefit to
the organization that offers it. American Express said that it offers the
check-off “primarily for enhanced customer good will and improved
customer relations,” but added:

We believe that our program improves understanding and delays
misconceptions regarding use of mailing lists, as well as providing
easy recourse for that small percentage of consumers who wish to
have their names removed from our lists. There are peripheral
benefits, too; among others, reducing the costs of our own mailings
and improving returns on direct-mail advertising. We have no
regrets about our decision to institute this program and will be
continuing it into the future . . . .52

THE MAIL PREFERENCE SERVICE

The cost of mailings may make most mailers sympathetic to any
program that takes off the lists the names of people who do not want to be
on them, but it is not always the most compelling consideration. If, for
example, a list source has 24 million names for rent, picking out a tenth of
one percent of them—24 thousand—can cost more than any resulting
response rate would be worth. Nor is it easy to persuade proponents of the
direct-mail medium that there really are people who cannot be coaxed into
buying something by mail. Mailers want to keep the hardcore objectors off
their lists,53 but they do not want to lose anyone who might be turned into a
prospect if they can only get the right message to him.54 This pervasive bias
in favor of keeping the messages flowing is reflected in the workings of the
industry’s centralized delisting operation—the Mail Preference Service
(MPS).

The MPS works this way. Say Jones, who wants less unsolicited mail,

52 Ibid., p. 69.

53 Ibid., p. 76.

54 Testimony of Direct Mail/Marketing Association, Mailing Lists Hearings, (I) November
12, 1975, pp. 56-57.
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learns of the MPS and writes to the Direct Mail/Marketing Association
(DMMA) in New York to request a “Name Removal Form.” By return mail
he receives the form along with a pamphlet describing the MPS which paints
the ramifications of his request for name-removal in tones that might cause
anyone to have second thoughts. He is told, for example, that his action will
probably cause him to “get fewer new product samples, coupons or special
offers” and “receive fewer mailings offering chances to enter sweepstakes
and other contests.” Jones holds firm in his resolve to renounce such golden
opportunities, and sends the completed form back to the DMMA. In case he
had changed his mind, however, the DMMA also provided him with a form
on which he could ask to have his name added to other mailing lists.
Whichever step he takes, his name and address are put on computer tape
and circulated on a regular basis to the 1,200 or so association members who
participate in the MPS.

The MPS has been publicized during the last two years in national
circulation magazines like Time and Better Homes and Gardens. Its
advertisements are not the sort a direct-mail marketer trying to get
customers would use, but a reader who perseveres will find out how the MPS
works and the pros and cons of accepting its offer. One of the biggest
disadvantages, and one that is shared by all four of the existing methods of
curtailing the amount of direct mail an individual receives, is that the choice
for the individual is strictly binary: he either does nothing, in which case he
may be inundated with mail, or he takes advantage of one of the four
methods open to him and gets little or no mail. MPS efforts to make the
individual aware of that choice, so that his decision can be an informed
one,55 are apparently successful. At the time of the Commission’s hearings,
the DMMA had received requests from 135,137 individuals for the name-
removal form. Of those, only about 56 thousand had filled out the form and
sent it back; another 37,643 had asked for the add-on form, and 25 thousand
of those had filled it out and sent it back.56 ‘

In addition, the procedure for getting on the MPS lists is cumbersome.
The individual must first write for a form, and when it comes, fill out and
return it. The direct-mail marketers who testified before the Commission
were quick to protest the prospect of any regulation that would require them
to add extra steps to their original solicitations to customers, but the MPS
adds steps that require the individual to persevere.

A simple, one-step procedure, perhaps using a form included as part of
the MPS advertisements in mass circulation magazines, would no doubt
generate a much bigger response. Moreover, the MPS form requires an
individual to write his name and address only once and in a standardized
format which may or may not be the way it appears on one mailing list or
another. Hence, the probability that the MPS tape will serve to catch his
name and address every time they appear on a list developed or used by a
DMMA member is a product of many factors including how uniformly the
individual signs his name, how often he changes his address, how accurately
they are transcribed onto lists, and how sophisticated a matching program

55 Ibid,, pp. 36-42; 54-57.
% Ibid., p. 38.
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the DMMA member has. Thus the best procedure would be one whereby an
individual could send the MPS the address labels from his unsolicited mail
so that his name and address could be put on the MPS master tape in all the
variety that turns up in his mailbox. This was suggested to the Commission
by a public record compiler for whom the MPS is the only practical conduit
for receiving messages from individuals who do not want it to rent their
names and address.>7

THE U.S. PosTAL SERVICE (USPS)

Two Federal statutes, one directed at pandering advertisements [39
U.S.C. 3008], and the other at sexually oriented advertising /39 U.S.C.
3010}, provide ways for an individual to stop the flow of unsolicited mail
from particular types of sources. The pandering advertisements statute
allows an individual to get a court order forbidding a mailer to send him
erotic material. Since the definition of “erotic” is left to the individual, an
individual could perhaps use the statute to stop the flow of any kind of
unsolicited mail from any source. However, anyone who tries to block the
flow of material that nobody would consider erotic by this means must risk
ridicule, since the proceeding to obtain the court order is a public one. USPS
witnesses testified that as of the date of the Commission’s hearings, it had
received 475 thousand applications for court orders and logged approxi-
mately 6,000 violations.58 _

The second statute, the so-called obscenity law, takes a different
approach. It directs the USPS to maintain a list of individuals who do not
wawt to receive a statutorily defined class of sexually oriented material, and
forbids a mailer to send that class of material to anyone who has been on the
USPS list more than 30 days. The statute also requires the mailer to put a
notice on the outside of the mailed item indicating that it is classified as
sexually oriented advertising. The enforcement provisions of this statute are
currently being challenged on constitutional grounds.

As explained in Chapter 1, it appears that there are no constitutional
barriers to having the USPS carry out the wishes of an individual who does
not want to receive a particular type of mail so long as the individual alone
makes the decision about what he will or will not receive. USPS witnesses,
however, recommended against enlarging the USPS role in this regard. They
pointed out that to do so would require a government agency to maintain
still another file on individuals, and a file dealing with matters as sensitive as
what an individual does not want to read at that.5® The file, moreover,
would have to be copied and distributed periodically to the 300 thousand-
odd holders of third class bulk mail permits, and in order to assure accurate
name matches, the USPS would probably have to require all direct mailers
to use a standardized mailing label. Altogether, the administrative cost to

57 Testimony of Reuben H. Donnelley and Company, Mailing Lists Hearings, (I) November
12, 1975, p. 43. v

58 TcstiP;nony of the U.S. Postal Service, Mailing Lists Hearings, December 11, 1975, p. 279.

59 Jbid,, pp. 262-64.
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the Postal Service would be close to intolerable, and the cost to mailers
prohibitive. '

RECOMMENDATIONS

The Commission was specifically directed to report to the President
and the Congress on:

whether a person engaged in interstate commerce who maintains a
mailing list should be required to remove an individual’s name and
address from such list upon request of that individual. [Section
S(c)2)(B)(i) of P.L. 93-579]

After much deliberation the Commission concluded that the answer to this
question should be “no.” That is, the Commission recommends:

Recommendation (1):

That a person engaged in interstate commerce who maintains a
mailing list should rot be required by law to remove an individual’s
name and address from such a list upon request of that individual,
except as already provided by law. ,

The Commission’s principal reason for reaching this conclusion is that
the balance that must be struck between the interests of individuals and the
interests of mailers is an especially delicate one. As a public record compiler
putitin a letter to the Commission:

The founders of this nation promoted a unified front against
England through Committees of Correspondence. Since the begin-

ning mail has been a vital element in promoting business and
ideas.80

Numerous witnesses testified to the importance of direct mail to non-profit
organizations, to the champions of unpopular causes, and to many of the
organizations that create diversity in American society.8! It was also pointed
out the new Federal election law /2 U.S.C. 441a] makes candidates virtually
dependent on the small contributions which direct mail campaigns are the
only practical way to raise.2 _

Dr. William B. Walsh, Director of Project Hope, testified that Project
Hope’s direct-mail program:

. . . is the most efficient method of reaching large numbers of
individuals who may wish to support its work. Unlike commercial
product manufacturers who can support vast advertising budgets

80 Written statement of R. L. Polk and Company, Mailing Lists Hearings, (I) November 12,
1975, p. 22.

61 Testimony of Craver and Company, Mailing Lists Hearings, December 10, 1975, pp. 210-
211, 218; Testimony of Richard A. Viguerie Company, Inc., Mailing Lists Hearings, December
10, 1975, p. 107; Testimony of Common Cause, Mailing Lists Hearings, December 10, 1975, pp.
4445,

62 Testimony of Common Cause, Mailing Lists Hearings, December 10, 1975, pp. 46-47.



148 PERSONAL PRIVACY IN AN INFORMATION SOCIETY

through the sales price of their product or service, Project Hope, as
a non-profit institution, cannot afford major space advertising or
radio and television campaigns. Project Hope uses direct mail to
inform its present donors of program activity and progress and to
locate new donors through the use of commercially available rented
lists. The direct-mail program continues to be the largest single
source of contributions to the Foundation. Through the use of
rented lists, the prospect portion of the direct-mail program has
enabled Hope to build a donor file of several hundred thousand
individuals.3

Industry representatives also emphasized the economic importance of
direct mail, pointing out that 70 percent of all magazine subscriptions are
sold by direct mail and, as noted earlier, that the total volume of business
generated through direct mail approaches $60 billion annually. While these
figures are open to debate, there can be no doubt that direct-mail marketing
has substantial economic significance.

Another reason for this recommendation is also largely economic. The
Commission is persuaded that current technology cannot make a universal,
legally enforceable name-flagging requirement economically feasible. The
name-matching problem is a serious one, and any remedy proposed today
would only create additional, and probably more serious, problems. It
could, for example, necessitate a Federal regulation mandating a standard
format of addressing all mail, not just direct mail. It could require the USPS
to set up a data bank on individuals who do not want their names and
addresses used for direct mailings. And if the costs of mailing continue to
rise at anything like the present rate, organizations that now depend on
direct mail for getting their messages will undoubtedly shift to telephone
solicitation, a much greater nuisance to individuals than unsolicited mail.

Similarly, a statute requiring all organizations to offer a negative
check-off option if they rent, lend, or exchange the names of their customers,
members, or donors would have to reach further than appears at first blush.
It would no doubt have to define the content of the offer precisely, require
the offerer to make some acknowledgement that the individual’s request has
been received, and set a time limit for the organization’s compliance. Such
requirements demand uniformity where diversity is now the rule, and would
greatly increase the cost burden of some organizations—public interest
groups, for example—that can ill afford to bear it.

Focusing on the basic issue brings all these arguments into perspective.
Strictly speaking, removing a name from a mailing list is nor what one wants
to accomplish. Rather, the basic mailing list issue is whether an organization
that maintains records on individuals and makes a practice of allowing other
organizations to rent or borrow their names and addresses for use in direct-mail
marketing or solicitation should have an obligation to notify the individuals that
it does so and give each of them the opportunity to indicate that he does not want
his name so used. In general, the Commission believes that an individual
should have a way to prevent information about him ostensibly collected for

63 Testimony of Project HOPE, Mailing Lists Hearings, December 10, 1975, pp. 226-27.
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one purpose from being used for another purpose to which he objects. The
Commission did not go so far as to assert that an individual should have a
unilateral right to control the uses to which recorded information about him
is put. The individual’s interest in controlling the use of recorded
information about himself must be balanced against organizational and
societal needs. In its examination of mailing-list operations, the Commission
found that among the record-keeping organizations that maintain records
about individuals with whom they have some direct relationship, it is a
common practice to allow the individuals’ names and addresses to be used
by others without even telling the individuals that this is their practice. The
Commission can find no overwhelming societal justification for such a state
of affairs which, in effect, allows an organization complete discretion to
decide whether and to whom it will rent or exchange its mailing lists.

Except for one,5 none of the witnesses in the Commission’s mailing
list hearings were willing to acknowledge that privacy issues are involved in
direct-mail marketing practices at all. Some were willing to admit that
unsolicited mail could be a nuisance, an annoyance, or even an abomina-
tion—but not a trespass on personal privacy. If an individual does not wish
to read his unsolicited mail, they argued, he has an easy option—throw it in
the trashcan.85 Even the USPS took this view. Robert Jordan, Director of its
Office of Product Management, told the Commission:

We can find no evidence that the present use of mailing lists in the
direct-marketing process constitutes a significant or peculiar
invasion of privacy. The economic pressures of the marketplace
provide mailers with a strong incentive to direct their advertise-
ments away from those individuals who might find them annoying.
By its very nature, direct mail must be aimed at individuals who
have some desire to receive it. Moreover, the recipient of unwanted
mail matter has the option of throwing it away. Indeed, an
individual probably finds it easier to avoid reading his mail than to
escape from any other form of advertising.66

Many witnesses also argued that “good business practice” demands that
organizations be responsive to their customers’ wishes. No one wants a
dissatisfied customer and no one wants to mail to an individual who is not
going to be responsive.

The Commission would agree that receipt of mail is not the issue, but it
also believes that the individual subject of a record has a stake in how that
record is used as deserving of recognition as the record keeper’s, and that
therefore there should be close correspondence between his expectation of
the uses that will be made of information about him and the uses that are
actually made of it. In addition, there is, as explained earlier, the strong push
for greater selectivity in the use of records about individuals to develop
mailing lists. That drive, coupled with new technological capabilities, could

64 Testimony of Privacy Journal, Mailing Lists Hearings, December 10, 1975, p. 8.

65 Testimony of Time, Inc., Mailing Lists Hearings, December 11, 1975, pp. 343; Testimony
of American Express Company, Mailing Lists Hearings (I), November 12, 1975, p. 65.

86 Testimony of U.S. Postal Service, Mailing Lists Hearings, December 11, 1975, pp. 253-54.
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change the character of the way direct-mail operations are conducted, a
change even some of the witnesses agreed would be troubling.67

In the chapters of this report which include recommendations for
creating a legitimate, enforceable expectation of confidentiality for the
individual®® the Commission addresses the problems posed by the use of
records containing confidential information to screen mailing lists. This is a
basic recommendation which the Commission makss, with certain modifica-
tions, in every area for which it urges creation of a lawful expectation of
confidentiality. The Commission, however, does not believe that the
organizations which owe individuals a duty of confidentiality are the only
ones that should adhere to the principle that information collected for one
purpose may not be used for other purposes unless the individual is first
notified and given a chance to protest. All organizations that keep records
about individuals should adhere to it.

The organization representatives who testified before the Commission
argued almost unanimously that established procedures are adequate for
handling all problems related to the receipt of unsolicited direct mail. Even
the USPS took this position, pointing out that postal regulations already
protect against socially objectionable and fraudulent offers.6® The Commis-
sion, however, disagrees. It finds existing procedures either too limited in
their scope, too cumbersome, or too poorly understood to be effective. The
individual is by and large ignorant of the side effects of ordering, joining, or
contributing through the mails; and few of the organizations that seek his
purchases or his support do much to enlighten him. As many of them
testified, they stand ready to comply with the individual’s wishes—if he can
find them—but do not see it as any part of their obligation to tell him where
to look for them. '

On the other hand, the Commission is sensitive to the fear that
regulation of current practice may destroy direct-mail operations, and to the
argument that the potential it sees for serious, systematic abuse of mailing
list practices is still largely no worse than a potential. There are many
different ways an individual could be notified of list-rental and exchange
practices. However, it is unlikely that any one method can be applied across
the board without making it impossible for some direct-mail operations to
function. Since the industry avowedly stands ready to experiment with
various notice alternatives and, to respect the wishes of any customers,
members, or donors who do not want to be on lists, the problem is to find
effective, economically feasible ways for organizations to let the public
know what their list rental and exchange policies are, and to notify
individuals of any deviations; and for individuals who object to notify
organizations of their objection. These are problems of method, not of
principle, and only require organizations to assume responsibility for solving
them. :

67 Testimony of Publishers Clearing House, Mailing Lists Hearings, November 12, 1975, pp.
91, 103; Testimony of ComputerWorld, Mailing Lists Hearings, December 11, 1975, pp. 430-31.

68 Chapter 2 on the consumer-credit relationship; Chapter 3 on the depository relationship;
and Chapters 5 and 7 on, respectively, the insurance and medical-care relationships. .

9 Testimony of U.S. Postal Service, Mailing Lists Hearings, December 11, 1975, p. 253.
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The Commission believes that the record keeper with which the
individual has a relationship should accept responsibility for notifying him
and seeing that his objections, if any, are respected. However, because it is
acutely aware of the difficulty and the undesirability of forcing record
keepers to assume that responsibility, and because so many appear to be
willing to assume it voluntarily, the Commission believes that voluntary
implementation is likely to be a successful as well as adequate solution to the
problem. Thus, the Commission recommends:

Recommendation (2):

That a private-sector organization which rents, sells, exchanges, or
otherwise makes the addresses, or names and addresses, of its
customers, members, or donors available to any other person for use
in direct-mail marketing or solicitation, should adopt a procedure
whereby each customer, member, or donor is informed of the
organization’s practice in that respect, including a description of the
selection criteria that might be used in selling, renting or exchanging
lists, such as ZIP codes, interest, buying patterns, and level of
activity, and, in addition, is given an opportunity to indicate to the
organization that he does not wish to have his address, or name and
address, made available for such purposes. Further, when a private-
sector organization is informed by one of its customers, members, or
donors that he does not want his address, or name and address, made
available to another person for use in direct-mail marketing or
sclicitation, the organization should promptly take whatever steps are
necessary to assure that the name and address is not so used,
including notifying a multiple-response compiler or a credit bureau to
whom the name and ad:Iress has been disclosed with the prospect that
it may be used to screen or otherwise prepare lisic of names and
addresses for use in direct-mail marketing or solicitation.

The Commission considered the binary nature of all the current
delisting methods and concluded that if the individual is to have a fair basis
for deciding whether he wants to ask that his name not be used,
organizations will have to include in the recommended notices the selection
criteria they allow to be used in developing mailing lists from their records.
An individual may have no objection, for example, to having his name
rented as a donor to a particular charity, in principle, but might still object
to being put on a list of donors who contribute more than $500 a year.

Since some of the record systems used to develop or screen mailing
lists today are maintained by organizations that have no direct contact with
the individuals whose names and addresses are in their files, the Commis-
sion also recommends that a record keeper notify any multiple-response
compiler or credit bureau to which it discloses its list information of the
objections it receives from individuals. The Bank of America testimony on
prescreening illustrates how easy it is to notify a credit bureau, and those
who employ a multiple-response compiler to do their mailings should be
able to handle the notification task equally simply.
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The fit between this recommendation and the confidentiality recom-
mendations in other chapters should be noted. Those recommendations
generally call for some kind of advance notice of the kinds of disclosures the
record keeper expects to make without asking for the individual’s authoriza-
tion. Recommendation (2), above, is intended to supplement such require-
ments; not to supplant them. Thus, a credit grantor, insurer, or depository
institution that owes a duty of confidentiality to the individuals on whom it
maintains records would be legally required to include in its initial notice the
disclosures it normally makes for marketing purposes, but its compliance
with Recommendation (2), above, would otherwise be voluntary.

A word also needs to be said about the meaning of “organization” as
the term is used in Recommendation (2). The recommendation does not
contemplate the free exchange of names and addresses between a private-
sector organization’s subsidiaries and affiliates. As emphasized in Chapter 1,
the Commission believes that regardless of the level at which an organiza-
tion is defined as a unit for the purpose of complying with the Commission’s
several sets of recommendations, an individual must be assured that
information about him collected and maintained in connection with one
record-keeping relationship will not be made available for use in connection
with another. If two affiliated companies define themselves as a unit but
perform two different functions—one extending credit and the other selling
insurance, for example—information about customers must not flow
between them without adherence to the notice, authorization, and other
requirements called for in the Commission’s recommendations. Likewise, a
corporate affiliate in, say, the retailing business should not rent or lend the
names and addresses of its customers to another affiliate to market
insurance unless the retailer informs its customers that it intends to do so
and gives them an opportunity to indicate that they do not want their names
used for that purpose.

GOVERNMENT AGENCY RECORDS !

The records on individuals maintained by Staie and local government
agencies are the principle source of the information public record compilers
use to develop mailing lists. Unlike a multiple-response compiler, the public
record compiler is not well situated to receive and take account of an
individual’s objection notices forwarded to it by its client organizations. The
public record compiler renews its record system annually, and has no way of
knowing whether John Smith in San Francisco this year is the same John
Smith who last year in Chicago asked one of the compiler’s clients to see that
the compiler noted his objection to unsolicited mail. Furthermore, unless a
public record compiler does its clients’ mailings for them, it will not have
control over the form individuals’ responses take and thus may not be able
to match the name and address on an objection notice with any name and
address in its files. The name-matching problem can be particularly acute
for a public record compiler. :

The Commission considered several different ways of informing a
public record compiler that an individual does not want his name on lists.
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One is to have the public record compiler send a notice to each individual
named in its records, but this would be inordinately costly. Another is to
have each State and local government agency offer a negative check-off
option to individuals whose names appear in its public records. This would
run afoul of the objectives of public-record statutes, since it would require
an agency to distinguish between an individual acting as a public record
compiler’s representative and the same individual asking for information in
his capacity as a private citizen. An agency can make such a distinction
when it enters into a contract with a public record compiler, but it otherwise
can be difficult both to make and to justify. Moreover, to have the negative
check-off apply to all public requests for access to a record, so as to avoid
having to distinguish between different types of requestors, would even
further undermine the purpose of public-record statutes.

Fortunately there is an alternative which takes account of the
compiler’s and its clients’ desire for selectivity. The Commission concluded
that if it is possible to rely on the mailing list user’s much stressed desire not
to send messages to individuals who do not want to receive them, it should
be enough to note next to an individual’s name on a public record that he
does not want his name used for marketing or solicitation. The public record
compiler would still be able to copy the record, just as any other member of
the public can, but it would be on notice that the individual had objected to
having his name on a list, and presumably, for economic reasons, would not
include that name on lists it develops for its clients.

Accordingly, the Commission recommends:

Recommendation (3):

That each State review the direct-mail marketing and solicitation
uses that are made of State agency records about individuals and for
those that are used for such purposes, direct the State agency
maintaining them to devise a procedure whereby an individual can
inform the agency that he does not want a record pertaining to himself
to be used for such purposes and have that fact noted in the record in a
manner that will assure that the individual’s preference will be
communicated to any user of the record for direct-mail marketing or
solicitation. Special attention should be paid to Department of Motor
Vehicle records and the practices of agencies who prepare mailing
lists for the express purpose of selling, renting or exchanging them
with others.

* * * * * * *

The Commission believes that the recommendations in this chapter
will significantly contribute to dispelling public ignorance of, and concern
about, how individuals’ names get onto and off of mailing lists. The
individual who wants to receive no mail at all will not be satisfied. Even if
every organization in the country complied, he would still get some mail
addressed to “Occupant.” The Commission, however, does not believe that
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the mere receipt of mail is the problem. Finding out “how they got my

name” is the problem and the Commission believes it has found the way to
let the individual know.





