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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
ELECTRONIC PRIVACY 
INFORMATION CENTER, 

Plaintiff, 
v. 

PRESIDENTIAL ADVISORY 
COMMISSION ON ELECTION 
INTEGRITY, et al., 

Defendants. 

Civil Action No. 17-1320 (CKK) 

 
MEMORANDUM OPINION  

(July 24, 2017) 
 
 This case arises from the establishment by Executive Order of the Presidential 

Advisory Commission on Election Integrity (the “Commission”), and a request by that 

Commission for each of the 50 states and the District of Columbia to provide it with certain 

publicly available voter roll information. Pending before the Court is Plaintiff’s [35] 

Amended Motion for Temporary Restraining Order and Preliminary Injunction, which 

seeks injunctive relief prohibiting Defendants from “collecting voter roll data from states 

and state election officials” and directing Defendants to “delete and disgorge any voter roll 

data already collected or hereafter received.” Proposed TRO, ECF No. 35-6, at 1-2.  

Although substantial public attention has been focused on the Commission’s 

request, the legal issues involved are highly technical. In addition to the Fifth Amendment 

of the Constitution, three federal laws are implicated: the Administrative Procedure Act, 5 

U.S.C. § 551 et seq. (“APA”), the E-Government Act of 2002, Pub. L. No. 107-347, 116 

Stat. 2899 (“E-Government Act”), and the Federal Advisory Committee Act, codified at 5 

U.S.C. app. 2 (“FACA”). All three are likely unfamiliar to the vast majority of Americans, 

and even seasoned legal practitioners are unlikely to have encountered the latter two. 
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Matters are further complicated by the doctrine of standing, a Constitutional prerequisite 

for this Court to consider the merits of this lawsuit.  

 Given the preliminary and emergency nature of the relief sought, the Court need 

not at this time decide conclusively whether Plaintiff is, or is not, ultimately entitled to 

relief on the merits. Rather, if Plaintiff has standing to bring this lawsuit, then relief may 

be granted if the Court finds that Plaintiff has a likelihood of succeeding on the merits, that 

it would suffer irreparable harm absent injunctive relief, and that other equitable factors—

that is, questions of fairness, justice, and the public interest—warrant such relief.  

The Court held a lengthy hearing on July 7, 2017, and has carefully reviewed the 

parties’ voluminous submissions to the Court, the applicable law, and the record as a whole. 

Following the hearing, additional defendants were added to this lawsuit, and Plaintiff filed 

the pending, amended motion for injunctive relief, which has now been fully briefed. For 

the reasons detailed below, the Court finds that Plaintiff has standing to seek redress for 

the informational injuries that it has allegedly suffered as a result of Defendants declining 

to conduct and publish a Privacy Impact Assessment pursuant to the E-Government Act 

prior to initiating their collection of voter roll information. Plaintiff does not, however, 

have standing to pursue Constitutional or statutory claims on behalf of its advisory board 

members.  

Although Plaintiff has won the standing battle, it proves to be a Pyrrhic victory. The 

E-Government Act does not itself provide for a cause of action, and consequently, Plaintiff 

must seek judicial review pursuant to the APA. However, the APA only applies to “agency 

action.” Given the factual circumstances presently before the Court—which have changed 

substantially since this case was filed three weeks ago—Defendants’ collection of voter 
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roll information does not currently involve agency action. Under the binding precedent of 

this circuit, entities in close proximity to the President, which do not wield “substantial 

independent authority,” are not “agencies” for purposes of the APA. On this basis, neither 

the Commission or the Director of White House Information Technology—who is 

currently charged with collecting voter roll information on behalf of the Commission—are 

“agencies” for purposes of the APA, meaning the Court cannot presently exert judicial 

review over the collection process. To the extent the factual circumstances change, 

however—for example, if the de jure or de facto powers of the Commission expand beyond 

those of a purely advisory body—this determination may need to be revisited. Finally, the 

Court also finds that Plaintiff has not demonstrated an irreparable informational injury—

given that the law does not presently entitle it to information—and that the equitable and 

public interest factors are in equipoise. These interests may very well be served by 

additional disclosure, but they would not be served by this Court, without a legal mandate, 

ordering the disclosure of information where no right to such information currently exists. 

Accordingly, upon consideration of the pleadings,1 the relevant legal authorities, and the 

record as a whole, Plaintiff’s [35] Motion for a Temporary Restraining Order and 

Preliminary Injunction is DENIED WITHOUT PREJUDICE.2   

                                                 
1 The Court’s consideration has focused on the following documents: 
 

• Mem. in Supp. of Pl.’s Am. Mot. for a TRO and Prelim. Inj., ECF No. 35-1 (“Pls. 
Am. Mem.”); 

• Defs.’ Mem. in Opp’n to Pl.’s Am. Mot. for a TRO and Prelim. Inj., ECF No. 38 
(“Am. Opp’n Mem.”); 

• Reply in Supp. of Pl.’s Am. Mot. for a TRO and Prelim. Inj., ECF No. 39 (“Am. 
Reply Mem.”). 
 

2 For the avoidance of doubt, the Court denies without prejudice both Plaintiff’s motion for 
a temporary restraining order, and its motion for a preliminary injunction.  
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I. BACKGROUND  

  The Commission was established by Executive Order on May 11, 2017. Executive 

Order No. 13,799, 82 Fed. Reg. 22,389 (May 11, 2017) (“Exec. Order”). According to the 

Executive Order, the Commission’s purpose is to “study the registration and voting 

processes used in Federal elections.” Id. § 3. The Executive Order states that the 

Commission is “solely advisory,” and that it shall disband 30 days after submitting a report 

to the President on three areas related to “voting processes” in federal elections. Id. §§ 3, 

6. The Vice President is the chair of the Commission, and the President may appoint 15 

additional members. From this group, the Vice President is permitted to appoint a Vice 

Chair of the Commission. The Vice President has named Kris W. Kobach, Secretary of 

State for Kansas, to serve as the Vice Chair. Decl. of Kris Kobach, ECF No. 8-1 (“Kobach 

Decl.”), ¶ 1. Apart from the Vice President and the Vice Chair, there are presently ten other 

members of the Commission, including Commissioner Christy McCormick of the Election 

Assistance Commission (the “EAC”), who is currently the only federal agency official 

serving on the Commission, and a number of state election officials, both Democratic and 

Republican, and a Senior Legal Fellow of the Heritage Foundation. Lawyers’ Committee 

for Civil Rights Under the Law v. Presidential Advisory Commission on Election Integrity, 

No. 17-cv-1354 (D.D.C. July 10, 2017), Decl. of Andrew J. Kossack, ECF No. 15-1 

(“Kossack Decl.”), ¶ 1; Second Decl. of Kris W. Kobach, ECF No. 11-1 (“Second Kobach 

Decl.”), ¶ 1. According to Defendants, “McCormick is not serving in her official capacity 

as a member of the EAC.” Second Kobach Decl. ¶ 2. The Executive Order also provides 

that the General Services Administration (“GSA”), a federal agency, will “provide the 

Commission with such administrative services, funds, facilities, staff, equipment, and other 
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support services as may be necessary to carry out its mission on a reimbursable basis,” and 

that other federal agencies “shall endeavor to cooperate with the Commission.” Exec. 

Order, § 7.   

 Following his appointment as Vice Chair, Mr. Kobach directed that identical letters 

“be sent to the secretaries of state or chief election officers of each of the fifty states and 

the District of Columbia.” Kobach Decl. ¶ 4. In addition to soliciting the views of state 

officials on certain election matters by way of seven broad policy questions, each of the 

letters requests that state officials provide the Commission with the “publicly available 

voter roll data” of their respective states, “including, if publicly available under the laws of 

[their] state, the full first and last names of all registrants, middle names or initials if 

available, addresses, dates of birth, political party (if recorded in your state), last four digits 

of social security number if available, voter history (elections voted in) from 2006 onward, 

active/inactive status, cancelled status, information regarding any felony convictions, 

information regarding voter registration in another state, information regarding military 

status, and overseas citizen information.” Kobach Decl., Ex. 3 (June 28, 2017 Letter to the 

Honorable John Merrill, Secretary of State of Alabama). The letters sent by Mr. Kobach 

also indicate that “[a]ny documents that are submitted to the full Commission will . . . be 

made available to the public.” Id. Defendants have represented that this statement applies 

only to “narrative responses” submitted by states to the Commission. Id. ¶ 5. “With respect 

to voter roll data, the Commission intends to de-identify any such data prior to any public 

release of documents. In other words, the voter rolls themselves will not be released to the 

public by the Commission.” Id. The exact process by which de-identification and 

publication of voter roll data will occur has yet to be determined. Hr’g Tr. 36:20–37:8.   
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 Each letter states that responses may be submitted electronically to an email 

address, ElectionIntegrityStaff@ovp.eop.gov, “or by utilizing the Safe Access File 

Exchange (‘SAFE’), which is a secure FTP site the federal government uses for transferring 

large data files.” Kobach Decl., Ex. 3. The SAFE website is accessible at 

https://safe.amrdec.army.mil/safe/ Welcome.aspx. Defendants have represented that it was 

their intention that “narrative responses” to the letters’ broad policy questions should be 

sent via email, while voter roll information should be uploaded by using the SAFE system. 

Id. ¶ 5.  

 According to Defendants, the email address named in the letters “is a White House 

email address (in the Office of the Vice President) and subject to the security protecting all 

White House communications and networks.” Id. Defendants, citing security concerns, 

declined to detail the extent to which other federal agencies are involved in the maintenance 

of the White House computer system. Hr’g Tr. 35:2-10. The SAFE system, however, is 

operated by the U.S. Army Aviation and Missile Research Development and Engineering 

Center, a component of the Department of Defense. Second Kobach Decl. ¶ 4; Hr’g Tr. 

32:6–9. The SAFE system was “originally designed to provide Army Missile and Research, 

Development and Engineering Command (AMRDEC) employees and those doing 

business with AMRDEC an alternate way to send files.” Safe Access File Exchange (Aug. 

8, 2012), available at http://www.doncio.navy.mil/ContentView.aspx?id=4098 (last 

accessed July 20, 2017). The system allows “users to send up to 25 files securely to 

recipients within the .mil or .gov domains[,]” and may be used by anyone so long as the 

recipient has a .mil or .gov email address. After an individual uploads data via the SAFE 

system, the intended recipient receives an email message indicating that “they have been 
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given access to a file” on the system, and the message provides instructions for accessing 

the file. The message also indicates the date on which the file will be deleted. This “deletion 

date” is set by the originator of the file, and the default deletion date is seven days after the 

upload date, although a maximum of two weeks is permitted.   

Defendants portrayed the SAFE system as a conduit for information. Once a state 

had uploaded voter roll information via the system, Defendants intended to download the 

data and store it on a White House computer system. Second Kobach Decl. ¶ 5. The exact 

details of how that would happen, and who would be involved, were unresolved at the time 

of the hearing. Hr’g Tr. 34:3–35:10; 35:23–36:9. Nonetheless, there is truth to Defendants’ 

description. Files uploaded onto the system are not archived after their deletion date, and 

the system is meant to facilitate the transfer of files from one user to another, and is not 

intended for long-term data storage. As Defendants conceded, however, files uploaded onto 

the SAFE system are maintained for as many as fourteen days on a computer system 

operated by the Department of Defense. Hr’g Tr. 31:7–32:5; 36:1–9 (The Court: “You seem 

to be indicating that DOD’s website would maintain it at least for the period of time until 

it got transferred, right?” Ms. Shapiro: “Yes. This conduit system would have it for – until 

it’s downloaded. So from the time it’s uploaded until the time it’s downloaded for a 

maximum of two weeks and shorter if that’s what’s set by the states.”). Defendants stated 

that as, of July 7, only the state of Arkansas had transmitted voter roll information to the 

Commission by uploading it to the SAFE system. Hr’g Tr. 40:10–18. According to 

Defendants, the Commission had not yet downloaded Arkansas’ voter data; and as of the 

date of the hearing, the data continued to reside on the SAFE system. Id. 

Shortly after the hearing, Plaintiff amended its complaint pursuant to Federal Rule 
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of Civil Procedure 15(a)(1)(A), and added the Department of Defense as a defendant. Am. 

Compl., ECF No. 21. The Court then permitted Defendants to file supplemental briefing 

with respect to any issues particular to the Department of Defense. Order, ECF No. 23. On 

July 10, Defendants submitted a Supplemental Brief, notifying the Court of certain factual 

developments since the July 7 hearing. First, Defendants represented that the Commission 

“no longer intends to use the DOD SAFE system to receive information from the states.” 

Third Decl. of Kris W. Kobach, ECF No. 24-1 (“Third Kobach Decl.”), ¶ 1. Instead, 

Defendants stated that the Director of White House Information Technology was working 

to “repurpos[e] an existing system that regularly accepts personally identifiable 

information through a secure, encrypted computer application,” and that this new system 

was expected to be “fully functional by 6:00pm EDT [on July 10, 2017].” Id. Second, 

Defendants provided the Court with a follow-up communication sent to the states, directing 

election officials to “hold on submitting any data” until this Court resolved Plaintiff’s 

motion for injunctive relief. Id., Ex. A. In light of these developments, Plaintiff moved to 

further amend the complaint pursuant to Federal Rule of Civil Procedure 15(a)(2), to name 

as additional defendants the Director of White House Information Technology, the 

Executive Committee for Presidential Information Technology, and the United States 

Digital Service, which the Court granted. Pl.’s Mot. to Am. Compl., ECF No. 30; Order, 

ECF No. 31.   

 Given the “substantial changes in factual circumstances” since this action was 

filed, the Court directed Plaintiff to file an amended motion for injunctive relief. Order, 

ECF No. 31. Plaintiff filed the amended motion on July 13, seeking to enjoin Defendants 

from “collecting voter roll data from states and state election officials” and to require 
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Defendants to “disgorge any voter roll data already collected or hereafter received.” 

Proposed Order, ECF No. 35-6, at 1–2. Defendants’ response supplied additional 

information about how the voter roll data would be collected and stored by the 

“repurposed” White House computer system. See Decl. of Charles Christopher Herndon, 

ECF No. 38-1 (“Herndon Decl.”), ¶¶ 3–6. According to Defendants, the new system 

requires state officials to request an access link, which then allows them to upload data to 

a “server within the domain electionintergrity.whitehouse.gov.” Id. ¶ 4. Once the files have 

been uploaded, “[a]uthorized members of the Commission will be given access” with 

“dedicated laptops” to access the data through a secure White House network. Id. ¶ 4–5. 

Defendants represent that this process will only require the assistance of “a limited number 

of technical staff from the White House Office of Administration . . . .” Id. ¶ 6. Finally, 

Defendants represented that the voter roll data uploaded to the SAFE system by the state 

of Arkansas—the only voter roll information known to the Court that has been transferred 

in response to the Commission’s request—“ha[d] been deleted without ever having been 

accessed by the Commission.” Id. ¶ 7.  

II. LEGAL STANDARD 

Preliminary injunctive relief, whether in the form of temporary restraining order or 

a preliminary injunction, is “an extraordinary remedy that may only be awarded upon a 

clear showing that the plaintiff is entitled to such relief.” Sherley v. Sebelius, 644 F.3d 388, 

392 (D.C. Cir. 2011) (quoting Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 22 

(2008)); see also Mazurek v. Armstrong, 520 U.S. 968, 972 (1997) (“[A] preliminary 

injunction is an extraordinary and drastic remedy, one that should not be granted unless the 

movant, by a clear showing, carries the burden of persuasion.” (emphasis in original; 
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quotation  marks omitted)). A plaintiff seeking preliminary injunctive relief “must establish 

[1] that he is likely to succeed on the merits, [2] that he is likely to suffer irreparable harm 

in the absence of preliminary relief, [3] that the balance of equities tips in his favor, and 

[4] that an injunction is in the public interest.” Aamer v. Obama, 742 F.3d 1023, 1038 (D.C. 

Cir. 2014) (quoting Sherley, 644 F.3d at 392 (quoting Winter, 555 U.S. at 20) (alteration in 

original; quotation marks omitted)). When seeking such relief, “‘the movant has the burden 

to show that all four factors, taken together, weigh in favor of the injunction.’” Abdullah v. 

Obama, 753 F.3d 193, 197 (D.C. Cir. 2014) (quoting Davis v. Pension Benefit Guar. Corp., 

571 F.3d 1288, 1292 (D.C. Cir. 2009)). “The four factors have typically been evaluated on 

a ‘sliding scale.’” Davis, 571 F.3d at 1291 (citation omitted). Under this sliding-scale 

framework, “[i]f the movant makes an unusually strong showing on one of the factors, then 

it does not necessarily have to make as strong a showing on another factor.” Id. at 1291–

92.3 

III. DISCUSSION  

A. Article III Standing 

As a threshold matter, the Court must determine whether Plaintiff has standing to 

                                                 
3 The Court notes that it is not clear whether this circuit’s sliding-scale approach to 
assessing the four preliminary injunction factors survives the Supreme Court’s decision in 
Winter. See Save Jobs USA v. U.S. Dep’t of Homeland Sec., 105 F. Supp. 3d 108, 112 
(D.D.C. 2015). Several judges on the United States Court of Appeals for the District of 
Columbia Circuit (“D.C. Circuit”) have “read Winter at least to suggest if not to hold ‘that 
a likelihood of success is an independent, free-standing requirement for a preliminary 
injunction.’” Sherley, 644 F.3d at 393 (quoting Davis, 571 F.3d at 1296 (concurring 
opinion)). However, the D.C. Circuit has yet to hold definitively that Winter has displaced 
the sliding-scale analysis. See id.; see also Save Jobs USA, 105 F. Supp. 3d at 112. In any 
event, this Court need not resolve the viability of the sliding-scale approach today, as it 
finds that Plaintiff has failed to show a likelihood of success on the merits and irreparable 
harm, and that the other preliminary injunction factors are in equipoise.  
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bring this lawsuit. Standing is an element of this Court’s subject-matter jurisdiction under 

Article III of the Constitution, and requires, in essence, that a plaintiff have “a personal 

stake in the outcome of the controversy . . . .” Warth v. Seldin, 422 U.S. 490, 498 (1975). 

Consequently, a plaintiff cannot be a mere bystander or interested third-party, or a self-

appointed representative of the public interest; he or she must show that defendant’s 

conduct has affected them in a “personal and individual way.” Lujan v. Defs. of Wildlife, 

504 U.S. 555, 561 (1992). The familiar requirements of Article III standing are:  

(1) that the plaintiff have suffered an “injury in fact”—an invasion of a 
judicially cognizable interest which is (a) concrete and particularized and 
(b) actual or imminent, not conjectural or hypothetical; (2) that there be a 
causal connection between the injury and the conduct complained of—the 
injury must be fairly traceable to the challenged action of the defendant, and 
not the result of the independent action of some third party not before the 
court; and (3) that it be likely, as opposed to merely speculative, that the 
injury will be redressed by a favorable decision. 
 

Bennett v. Spear, 520 U.S. 154, 167 (1997) (citing Lujan, 504 U.S. at 560–61). The parties 

have briefed three theories of standing. Two are based on Plaintiff’s own interests—for 

injuries to its informational interests and programmatic public interest activities—while 

the third is based on the interests of Plaintiff’s advisory board members. This latter theory 

fails, but the first two succeed, for the reasons detailed below. 

1. Associational Standing  

 An organization may sue to vindicate the interests of its members. To establish this 

type of “associational” standing, Plaintiff must show that “(a) its members would otherwise 

have standing to sue in their own right; (b) the interests it seeks to protect are germane to 

the organization’s purpose; and (c) neither the claim asserted nor the relief requested 

requires the participation of individual members in the lawsuit.” Ass’n of Flight Attendants-

CWA, AFL-CIO v. U.S. Dep’t of Transp., 564 F.3d 462, 464 (D.C. Cir. 2009) (internal 
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quotation marks omitted). Needless to say, Plaintiff must also show that it has “members” 

whose interests it is seeking to represent. To the extent Plaintiff does not have a formal 

membership, it may nonetheless assert organizational standing if “the organization is the 

functional equivalent of a traditional membership organization.” Fund Democracy, LLC v. 

S.E.C., 278 F.3d 21, 25 (D.C. Cir. 2002). For an organization to meet the test of functional 

equivalency, “(1) it must serve a specialized segment of the community; (2) it must 

represent individuals that have all the ‘indicia of membership’ including (i) electing the 

entity’s leadership, (ii) serving in the entity, and (iii) financing the entity’s activities; and 

(3) its fortunes must be tied closely to those of its constituency.”  Washington Legal Found. 

v. Leavitt, 477 F. Supp. 2d 202, 208 (D.D.C. 2007) (citing Fund Democracy, 278 F.3d at 

25). 

 Plaintiff has submitted the declarations of nine advisory board members from six 

jurisdictions representing that the disclosure of their personal information—including 

“name, address, date of birth, political party, social security number, voter history, 

active/inactive or cancelled status, felony convictions, other voter registrations, and 

military status or overseas information”—will cause them immediate and irreparable harm. 

ECF No. 35-3, Exs. 7–15. The parties disagree on whether these advisory board members 

meet the test of functional equivalency. For one, Plaintiff’s own website concedes that the 

organization “ha[s] no clients, no customers, and no shareholders . . . .” See About EPIC, 

http://epic.org/epic/about.html (last accessed July 20, 2017). Contrary to this assertion, 

however, Plaintiff has proffered testimony to the effect that advisory board members exert 

substantial influence over the affairs of the organization, including by influencing the 

matters in which the organization participates, and that advisory board members are 
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expected to contribute to the organization, either financially or by offering their time and 

expertise. Hr’g Tr. 16:1–18:19; see also Decl. of Marc Rotenberg, ECF No. 35-5, Ex. 38, 

¶¶ 8–12. In the Court’s view, however, the present record evidence is insufficient for 

Plaintiff to satisfy its burden with respect to associational standing. There is no evidence 

that members are required to finance the activities of the organization; that they have any 

role in electing the leadership of the organization; or that their fortunes, as opposed to their 

policy viewpoints, are “closely tied” to the organization. See id.; About EPIC, 

http://epic.org/epic/about.html (last accessed July 20, 2017) (“EPIC works closely with a 

distinguished advisory board, with expertise in law, technology and public policy. . . . EPIC 

is a 501(c)(3) nonprofit. We have no clients, no customers, and no shareholders. We need 

your support.” (emphasis added)); see also Elec. Privacy Info. Ctr. v. U.S. Dep’t of Educ., 

48 F. Supp. 3d 1, 22 (D.D.C. 2014) (“defendant raises serious questions about whether 

EPIC is an association made up of members that may avail itself of the associational 

standing doctrine”).  

 Furthermore, even if the Court were to find that Plaintiff is functionally equivalent 

to a membership organization, the individual advisory board members who submitted 

declarations do not have standing to sue in their own capacities. First, these individuals are 

registered voters in states that have declined to comply with the Commission’s request for 

voter roll information, and accordingly, they are not under imminent threat of either the 

statutory or Constitutional harms alleged by Plaintiff. See Am. Opp’n Mem., at 13. Second, 

apart from the alleged violations of the advisory board members’ Constitutional privacy 

rights—the existence of which the Court assumes for purposes of its standing analysis, see 

Parker v. D.C., 478 F.3d 370, 378 (D.C. Cir. 2007), aff’d sub nom. D.C. v. Heller, 554 U.S. 
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570 (2008)—Plaintiff has failed to proffer a theory of individual harm that is “actual or 

imminent, [and not merely] conjectural or hypothetical . . . [,]” Bennett, 520 U.S. at 167. 

Plaintiff contends that the disclosure of sensitive voter roll information would cause 

immeasurable harm that would be “impossible to contain . . . after the fact.” Pl.’s Am. 

Mem., at 13. The organization also alleges that the information may be susceptible to 

appropriation for unspecified “deviant purposes.” Id. (internal citations omitted). However, 

Defendants have represented that they are only collecting voter information that is already 

publicly available under the laws of the states where the information resides; that they have 

only requested this information and have not demanded it; and Defendants have clarified 

that such information, to the extent it is made public, will be de-identified. See supra at [•]. 

All of these representations were made to the Court in sworn declarations, and needless to 

say, the Court expects that Defendants shall strictly abide by them.   

Under these factual circumstances, however, the only practical harm that Plaintiff’s 

advisory board members would suffer, assuming their respective states decide to comply 

with the Commission’s request in the future, is that their already publicly available 

information would be rendered more easily accessible by virtue of its consolidation on the 

computer systems that would ultimately receive this information on behalf of the 

Commission. It may be true, as Plaintiff contends, that there are restrictions on how 

“publicly available” voter information can be obtained in the ordinary course, such as 

application and notification procedures. Hr’g Tr. 8:2–21. But even granting the assumption 

that the Commission has or will receive information in a manner that bypasses these 

safeguards, the only way that such information would be rendered more accessible for 

nefarious purposes is if the Court further assumes that either the Commission systems are 
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more susceptible to compromise than those of the states, or that the de-identification 

process eventually used by Defendants will not sufficiently anonymize the information 

when it is publicized. Given the paucity of the record before the Court, this sequence of 

events is simply too attenuated to confer standing. At most, Plaintiff has shown that its 

members will suffer an increased risk of harm if their already publicly available 

information is collected by the Commission. But under the binding precedent of the 

Supreme Court, an increased risk of harm is insufficient to confer standing; rather, the harm 

must be “certainly impending.” Clapper v. Amnesty Int’l USA, 133 S. Ct. 1138, 1143 

(2013). Indeed, on this basis, two district courts in this circuit have concluded that even the 

disclosure of confidential, identifiable information is insufficient to confer standing until 

that information is or is about to be used by a third-party to the detriment of the individual 

whose information is disclosed. See In re Sci. Applications Int’l Corp. (SAIC) Backup Tape 

Data Theft Litig., 45 F. Supp. 3d 14, 25 (D.D.C. 2014); Welborn v. IRS, 218 F. Supp. 3d 64, 

77 (D.D.C. 2016). In sum, the mere increased risk of disclosure stemming from the 

collection and eventual, anonymized disclosure of already publicly available voter roll 

information is insufficient to confer standing upon Plaintiff’s advisory board members. 

Consequently, for all of the foregoing reasons, Plaintiff has failed to show that it has 

associational standing to bring this lawsuit.4 

  

                                                 
4 This obviates the need to engage in a merits analysis of Plaintiff’s alleged Constitutional 
privacy right claims, which are based on the individual claims of its advisory board 
members. See generally Pl.’s Am. Mem., at 30. Nonetheless, even if the Court were to 
reach this issue, it would find that Plaintiff is unlikely to succeed on these claims because 
the D.C. Circuit has expressed “grave doubts as to the existence of a constitutional right of 
privacy in the nondisclosure of personal information.” Am. Fed’n of Gov’t Emps., AFL-
CIO v. Dep’t of Hous. & Urban Dev., 118 F.3d 786, 791 (D.C. Cir. 1997). 
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2. Informational Standing 

In order to establish informational standing, Plaintiff must show that “(1) it has 

been deprived of information that, on its interpretation, a statute requires the government 

or a third party to disclose to it, and (2) it suffers, by being denied access to that information, 

the type of harm Congress sought to prevent by requiring disclosure.” Friends of Animals 

v. Jewell, 828 F.3d 989, 992 (D.C. Cir. 2016). “[A] plaintiff seeking to demonstrate that it 

has informational standing generally ‘need not allege any additional harm beyond the one 

Congress has identified.’” Id. (citing Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1544 (2016)). 

Plaintiff has brought suit under the APA, for the failure of one or more federal agencies to 

comply with Section 208 of the E-Government Act. That provision mandates that before 

“initiating a new collection of information,” an agency must “conduct a privacy impact 

assessment,” “ensure the review of the privacy impact assessment by the Chief Information 

Officer,” and “if practicable, after completion of the review . . . , make the privacy impact 

assessment publicly available through the website of the agency, publication in the Federal 

Register, or other means.” E-Government Act, § 208(b).  An enumerated purpose of the E-

Government Act is “[t]o make the Federal Government more transparent and accountable.” 

Id. § 2(b)(9). 

Plaintiff satisfies both prongs of the test for informational standing. First, it has 

espoused a view of the law that entitles it to information. Namely, Plaintiff contends that 

Defendants are engaged in a new collection of information, and that a cause of action is 

available under the APA to force their compliance with the E-Government Act and to 

require the disclosure of a Privacy Impact Assessment. Second, Plaintiff contends that it 

has suffered the very injuries meant to be prevented by the disclosure of information 
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pursuant to the E-Government Act—lack of transparency and the resulting lack of 

opportunity to hold the federal government to account. This injury is particular to Plaintiff, 

given that it is an organization that was “established . . . to focus public attention on 

emerging privacy and civil liberties issues and to protect privacy, freedom of expression, 

and democratic values in the information age.” About EPIC, https://www.epic.org/epic 

/about.html (last accessed July 20, 2017). Plaintiff, moreover, engages in government 

outreach by “speaking before Congress and judicial organizations about emerging privacy 

and civil liberties issues[,]” id., and uses information it obtains from the government to 

carry out its mission to educate the public regarding privacy issues, Hr’g Tr. 20:12–23.   

Defendants have contested Plaintiff’s informational standing, citing principally to 

the D.C. Circuit’s analysis in Friends of Animals. See Am. Opp’n Mem., at 14–20. There, 

the court held that plaintiff, an environmental organization, did not have informational 

standing under a statute that required the Department of the Interior (“DOI”), first, to make 

certain findings regarding whether the listing of a species as endangered is warranted 

within 12 months of determining that a petition seeking that relief “presents substantial 

scientific or commercial information,” and second, after making that finding, to publish 

certain information in the Federal Register, including under some circumstances, a 

proposed regulation, or an “evaluation of the reasons and data on which the finding is 

based.” Friends of Animals, 828 F.3d at 990–91 (internal quotation marks omitted) (citing 

16 U.S.C. § 1533(b)(3)(B)). For example, part of the statute in Friends of Animals required 

that: 

 

 

Case 1:17-cv-01320-CKK   Document 40   Filed 07/24/17   Page 17 of 35



18 
 

(B) Within 12 months after receiving a petition that is found under 
subparagraph (A) to present substantial information indicating that the 
petitioned action may be warranted, the Secretary shall make one of the 
following findings: . . . 
 

(ii) The petitioned action is warranted, in which case the Secretary shall 
promptly publish in the Federal Register a general notice and the 
complete text of a proposed regulation to implement such action in 
accordance with paragraph (5). 

 
16 U.S.C. § 1533(b)(3)(B)(ii). At the time plaintiff brought suit, the 12-month period had 

elapsed, but the DOI had yet to make the necessary findings, and consequently had not 

published any information in the Federal Register. In assessing plaintiff’s informational 

standing, the D.C. Circuit focused principally on the structure of the statute that allegedly 

conferred on plaintiff a right to information from the federal government. Friends of 

Animals, 828 F.3d at 993. Solely on that basis, the court determined that plaintiff was not 

entitled to information because a right to information (e.g., a proposed regulation under 

subsection (B)(ii) or an evaluation under subsection (B)(iii)) arose only after the DOI had 

made one of the three findings envisioned by the statute. True, the DOI had failed to make 

the requisite finding within 12 months. But given the statutorily prescribed sequence of 

events, plaintiff’s challenge was in effect to the DOI’s failure to make such a finding, rather 

than to its failure to disclose information, given that the obligation to disclose information 

only arose after a finding had been made. As such, the D.C. Circuit concluded that plaintiff 

lacked informational standing. 

 The statutory structure here, however, is quite different.  The relevant portion of 

Section 208 provides the following:  
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(b) PRIVACY IMPACT ASSESSMENTS.—  
(1) RESPONSIBILITIES OF AGENCIES. 

(A) IN GENERAL.—An agency shall take actions described under 
subparagraph (B) before 

(i) developing or procuring information technology that collects, 
maintains, or disseminates information that is in an identifiable 
form; or 
(ii) initiating a new collection of information that— 

(I) will be collected, maintained, or disseminated using 
information technology; and 
(II) includes any information in an identifiable form 
permitting the physical or online contacting of a specific 
individual, if identical questions have been posed to, or 
identical reporting requirements imposed on, 10 or more 
persons, other than agencies, instrumentalities, or employees 
of the Federal Government. 

(B) AGENCY ACTIVITIES.—To the extent required under 
subparagraph (A), each agency shall— 

(i) conduct a privacy impact assessment; 
(ii) ensure the review of the privacy impact assessment by the 
Chief Information Officer, or equivalent official, as determined 
by the head of the agency; and 
(iii) if practicable, after completion of the review under clause 
(ii), make the privacy impact assessment publicly available 
through the website of the agency, publication in the Federal 
Register, or other means. 
  

E-Government Act, § 208(b). As this text makes clear, the statutorily prescribed sequence 

of events here is reversed from the sequence at issue in Friends of Animals. There, the DOI 

was required to disclose information only after it had made one of three “warranted” 

findings; it had not made any finding, and accordingly, was not obligated to disclose any 

information. Here, the statute mandates that an “agency shall take actions described under 

subparagraph (B) before . . . initiating a new collection of information . . . .” Id. (emphasis 

added). Subparagraph (B) in turn requires the agency to conduct a Privacy Impact 

Assessment, to have it reviewed by the Chief Information Officer or his equivalent, and to 

publish the assessment, if practicable. The statute, given its construction, requires all three 

of these events, including the public disclosure of the assessment, to occur before the 
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agency initiates a new collection of information. Assuming that the other facets of 

Plaintiff’s interpretation of the law are correct—namely, that Defendants are engaged in a 

new collection of information subject to the E-Government Act, that judicial review is 

available under the APA, and that disclosure of a privacy assessment is “practicable”—

then Plaintiff is presently entitled to information pursuant to the E-Government Act, 

because the disclosure of information was already supposed to have occurred; that is, a 

Privacy Impact Assessment should have been made publicly available before Defendants 

systematically began collecting voter roll information. Accordingly, unlike in Friends of 

Animals, a review of the statutory text at issue in this litigation indicates that, under 

Plaintiff’s interpretation of the law, Defendants have already incurred an obligation to 

disclose information.  

  Defendants make three further challenges to Plaintiff’s informational standing, 

none of which are meritorious. First, Defendants contend that Plaintiff lacks standing 

because its informational injury is merely a “generalized grievance,” and therefore 

insufficient to confer standing. Am. Opp’n Mem., at 15 (citing Judicial Watch, Inc. v. FEC, 

180 F.3d 277, 278 (D.C. Cir. 1999)). Plainly, the E-Government Act entitles the public 

generally to the disclosure of Privacy Impact Assessments, but that does not mean that the 

informational injury in this case is not particular to Plaintiff. As already noted, Plaintiff is 

a public-interest organization that focuses on privacy issues, and uses information gleaned 

from the government to educate the public regarding privacy, and to petition the 

government regarding privacy law. See supra at [•]. Accordingly, the informational harm 

in this case, as it relates to Plaintiff, is “concrete and particularized.” Moreover, the reality 

of statutes that confer informational standing is that they are often not targeted at a 
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particular class of individuals, but rather provide for disclosure to the public writ large. 

See, e.g., Friends of Animals, 824 F.3d at 1041 (finding that public interest environmental 

organization had standing under statutory provision that required the Department of the 

Interior to publish certain information in the Federal Register). Even putting aside the 

particularized nature of the informational harm alleged in this action, however, the fact that 

a substantial percentage of the public is subject to the same harm does not automatically 

render that harm inactionable. As the Supreme Court observed in Akins: “Often the fact 

that an interest is abstract and the fact that it is widely shared go hand in hand. But their 

association is not invariable, and where a harm is concrete, though widely shared, the Court 

has found ‘injury in fact.’” FEC v. Akins, 524 U.S. 11, 24 (1998). The Court went on to 

hold, in language that is particularly apt under the circumstances, that “the informational 

injury at issue . . . , directly related to voting, the most basic of political rights, is sufficiently 

concrete and specific . . . .” Id. at 24–25.  

 Defendants next focus on the fact that the information sought does not yet exist in 

the format in which it needs to be disclosed (i.e., as a Privacy Impact Assessment). Am. 

Opp’n Mem., at 17. In this vein, they claim that Friends of Animals stands for the 

proposition that the government cannot be required to create information. The Court 

disagrees with this interpretation of Friends of Animals, and moreover, Defendants’ view 

of the law is not evident in the controlling Supreme Court and D.C. Circuit precedents. As 

already detailed, the court in Friends of Animals looked solely to the statutory text to 

determine whether an obligation to disclose had been incurred. No significance was placed 

by the D.C. Circuit on the fact that, if there were such an obligation, the federal government 

would potentially be required to “create” the material to be disclosed (in that case, either a 
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proposed regulation, or an evaluative report). Furthermore, Friends of Animals cited two 

cases, one by the D.C. Circuit and the other by the Supreme Court, as standing for the 

proposition that plaintiffs have informational standing to sue under “statutory provisions 

that guarantee[] a right to receive information in a particular form.” Friends of Animals, 

828 F.3d at 994 (emphasis added; citing Zivotofsky ex rel. Ari Z. v. Sec’y of State, 444 F.3d 

614, 615–19 (D.C. Cir. 2006), and Havens Realty Corp. v. Coleman, 455 U.S. 363, 373–

75 (1982)). Furthermore, in Public Citizen, the Supreme Court found that plaintiff had 

informational standing to sue under FACA, and thereby seek the disclosure of an advisory 

committee charter and other materials which FACA requires advisory committees to create 

and make public. Presumably those materials did not exist, given defendants’ position that 

the committee was not subject to FACA, and in any event, the Court made no distinction 

on this basis. Pub. Citizen v. U.S. Dep’t of Justice, 491 U.S. 440, 447 (1989). And in Akins, 

the information sought was not in defendants’ possession, as the entire lawsuit was 

premised on requiring defendant to take enforcement action to obtain that information. 524 

U.S. at 26. Ultimately, the distinction between information that already exists, and 

information that needs to be “created,” if not specious, strikes the Court as an unworkable 

legal standard. Information does not exist is some ideal form. When the government 

discloses information, it must always first be culled, organized, redacted, reviewed, and 

produced. Sometimes the product of that process, as under the Freedom of Information 

Act, is a production of documents, perhaps with an attendant privilege log. See, e.g., 

Judicial Watch, Inc. v. Food & Drug Admin., 449 F.3d 141, 146 (D.C. Cir. 2006) 

(explaining the purpose of a Vaughn index). Here, Congress has mandated that disclosure 

take the form of a Privacy Impact Assessment, and that is what Plaintiff has standing to 
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seek, regardless of whether an agency is ultimately required to create the report. 

 Lastly, Defendants contend that Plaintiff lacks informational standing because 

Section 208 only requires the publication of a Privacy Impact Statement if doing so is 

“practicable.” Am. Opp’n Mem., at 17 n.2. As an initial matter, Defendants have at no point 

asserted that it would be impracticable to create and publish a Privacy Impact Assessment; 

rather, they have rested principally on their contention that they are not required to create 

or disclose one because Plaintiff either lacks standing, or because the E-Government Act 

and APA only apply to federal agencies, which are not implicated by the collection of voter 

roll information. Accordingly, whatever limits the word “practicable” imposes on the 

disclosure obligations of Section 208, they are not applicable in this case, and therefore do 

not affect Plaintiff’s standing to bring this lawsuit. As a more general matter, however, the 

Court disagrees with Defendants’ view that merely because a right to information is in 

some way qualified, a plaintiff lacks informational standing to seek vindication of that 

right. For this proposition, Defendants again cite Friends of Animals, contending that the 

D.C. Circuit held that “informational standing only exists if [the] statute ‘guaranteed a right 

to receive information in a particular form . . . .’” Id. (citing Friends of Animals, 828 F.3d 

at 994). That is not what the D.C. Circuit held; rather that language was merely used to 

describe two other cases, Haven and Zivotofsky, in which the Supreme Court and D.C. 

Circuit determined that plaintiffs had informational standing. See supra at [•]. One only 

need to look toward the Freedom of Information Act, under which litigants undoubtedly 

have informational standing despite the fact that the Act in no way provides an unqualified 

right to information, given its numerous statutory exemptions. See Zivotofsky, 444 F.3d at 

618. Moreover, the available guidance indicates that the qualifier “practicable” was meant 
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to function similarly to the exemptions under the Freedom of Information Act, and is 

therefore not purely discretionary. See M-03-22, OMB Guidance for Implementing the 

Privacy Provisions of the E-Government Act of 2002 (Sept. 26, 2003) (“Agencies may 

determine to not make the PIA document or summary publicly available to the extent that 

publication would raise security concerns, reveal classified (i.e., national security) 

information or sensitive information (e.g., potentially damaging to a national interest, law 

enforcement effort or competitive business interest) contained in an assessment. Such 

information shall be protected and handled consistent with the Freedom of Information Act 

. . . .” (footnote omitted; emphasis added)). Accordingly, for all of the foregoing reasons, 

the Court concludes that Plaintiff has satisfied its burden at this stage regarding its 

informational standing to seek the disclosure of a Privacy Impact Assessment pursuant to 

Section 208 of the E-Government Act.  

Moreover, because the Court assumes the merits of Plaintiff’s claims for standing 

purposes, the Court also finds that Plaintiff has informational standing with respect to its 

FACA claim, which likewise seeks the disclosure of a Privacy Impact Assessment. Judicial 

Watch, Inc. v. U.S. Dep’t of Commerce, 583 F.3d 871, 873 (D.C. Cir. 2009) (“Here the 

injury requirement is obviously met. In the context of a FACA claim, an agency’s refusal 

to disclose information that the act requires be revealed constitutes a sufficient injury.)  

 3.  Organizational Standing Under PETA  

 For similar reasons to those enumerated above with respect to informational 

standing, the Court also finds that Plaintiff has organizational standing under PETA v. 

USDA, 797 F.3d 1087 (D.C. Cir. 2015). In this circuit, an organization may establish 

standing if it has “suffered a concrete and demonstrable injury to its activities, mindful that, 
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under our precedent, a mere setback to . . . abstract social interests is not sufficient.” Id. at 

1093 (internal quotation marks and alterations omitted) (citing Am. Legal Found. v. FCC, 

808 F.2d 84, 92 (D.C. Cir. 1987) (“The organization must allege that discrete programmatic 

concerns are being directly and adversely affected by the defendant’s actions.”)). “Making 

this determination is a two-part inquiry—we ask, first, whether the agency’s action or 

omission to act injured the organization’s interest and, second, whether the organization 

used its resources to counteract that harm.” Food & Water Watch, Inc. v. Vilsack, 808 F.3d 

905, 919 (D.C. Cir. 2015) (internal quotation marks and alterations omitted). In PETA, the 

D.C. Circuit found that an animal rights organization had suffered a “denial of access to 

bird-related . . . information including, in particular, investigatory information, and a means 

by which to seek redress for bird abuse . . . .” PETA, 797 F.3d at 1095. This constituted a 

“cognizable injury sufficient to support standing” because the agency’s failure to comply 

with applicable regulations had impaired PETA’s ability to bring “violations to the 

attention of the agency charged with preventing avian cruelty and [to] continue to educate 

the public.” Id.  

Under the circumstances of this case, Plaintiff satisfies the requirements for 

organizational standing under PETA. Plaintiff has a long-standing mission to educate the 

public regarding privacy rights, and engages in this process by obtaining information from 

the government. Pl.’s Reply Mem. at 17 (“EPIC’s mission includes, in particular, educating 

the public about the government’s record on voter privacy and promoting safeguards for 

personal voter data.”). Indeed, Plaintiff has filed Freedom of Information Act requests in 

this jurisdiction seeking the disclosure of the same type of information, Privacy Impact 

Assessments, that it claims has been denied in this case. See, e.g., Elec. Privacy Info. Ctr. 
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v. DEA, 208 F. Supp. 3d 108, 110 (D.D.C. 2016). Furthermore, Plaintiff’s programmatic 

activities—educating the public regarding privacy matters—have been impaired by 

Defendants’ alleged failure to comply with Section 208 of the E-Government Act, since 

those activities routinely rely upon access to information from the federal government. See 

Hr’g Tr. at 20:8–16. This injury has required Plaintiff to expend resources by, at minimum, 

seeking records from the Commission and other federal entities concerning the collection 

of voter data. See Decl. of Eleni Kyriakides, ECF No. 39-1, ¶ 6. Accordingly, Plaintiff has 

organizational standing under the two-part test sanctioned by the D.C. Circuit in PETA.    

B. Likelihood of Success on the Merits 

Having assured itself of Plaintiff’s standing to bring this lawsuit, the Court turns to 

assess the familiar factors for determining whether a litigant is entitled to preliminary 

injunctive relief; in this case, a temporary restraining order and preliminary injunction. The 

first, and perhaps most important factor, is Plaintiff’s likelihood of success on the merits.  

The E-Government Act does not provide for a private cause of action, and 

accordingly, Plaintiff has sought judicial review pursuant to Section 702 of the APA. See 

Greenspan v. Admin. Office of the United States Courts, No. 14CV2396 JTM, 2014 WL 

6847460, at *8 (N.D. Cal. Dec. 4, 2014). Section 704 of the APA, in turn, limits judicial 

review to “final agency action for which there is no other adequate remedy . . . .” As 

relevant here, the reviewing court may “compel agency action unlawfully withheld or 

unreasonably delayed.” 5 U.S.C. § 706(1). The parties principally disagree over whether 

any “agency” is implicated in this case such that there could be an “agency action” subject 

to this Court’s review. See Pl.’s Am. Mem., at 19–30; Am. Opp’n Mem., at 20–33.  

“Agency” is broadly defined by the APA to include “each authority of the 
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Government of the United States, whether or not it is within or subject to review by another 

agency . . . .” 5 U.S.C. § 551(1). The statute goes on to exclude certain components of the 

federal government, including Congress and the federal courts, but does not by its express 

terms exclude the President, or the Executive Office of the President (“EOP”). Id. 

Nonetheless, the Supreme Court has concluded that the President is exempted from the 

reach of the APA, Franklin v. Massachusetts, 505 U.S. 788, 800–01 (1992), and the D.C. 

Circuit has established a test for determining whether certain bodies within the Executive 

Office of the President are sufficiently close to the President as to also be excluded from 

APA review, see Armstrong v. Exec. Office of the President, 90 F.3d 553, 558 (D.C. Cir. 

1996) (citing Meyer v. Bush, 981 F.2d 1288 (D.C. Cir. 1993)). In determining whether the 

Commission is an “agency,” or merely an advisory body to the President that is exempted 

from APA review, relevant considerations include “whether the entity exercises substantial 

independent authority,” “whether the entity’s sole function is to advise and assist the 

President,” “how close operationally the group is to the President,” “whether it has a self-

contained structure,” and “the nature of its delegated authority.” Citizens for Responsibility 

& Ethics in Washington v. Office of Admin., 566 F.3d 219, 222 (D.C. Cir. 2009) (“CREW”) 

(internal quotation marks omitted). The most important consideration appears to be 

whether the “entity in question wielded substantial authority independently of the 

President.” Id.  

The record presently before the Court is insufficient to demonstrate that the 

Commission is an “agency” for purposes of the APA. First, the Executive Order indicates 

that the Commission is purely advisory in nature, and that it shall disband shortly after it 

delivers a report to the President. No independent authority is imbued upon the 
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Commission by the Executive Order, and there is no evidence that it has exercised any 

independent authority that is unrelated to its advisory mission. Defendants’ request for 

information is just that—a request—and there is no evidence that they have sought to turn 

the request into a demand, or to enforce the request by any means. Furthermore, the request 

for voter roll information, according to Defendants, is ancillary to the Commission’s stated 

purpose of producing an advisory report for the President regarding voting processes in 

federal elections. The Executive Order does provide that other federal agencies “shall 

endeavor to cooperate with the Commission,” and that the GSA shall “provide the 

Commission with such administrative services, funds, facilities, staff, equipment, and other 

support services as may be necessary to carry out its mission.” Exec. Order § 7(a). 

Nonetheless, Defendants have represented that the GSA’s role is currently expected to be 

limited to specific “administrative support like arranging travel for the members” of the 

Commission, and that no other federal agencies are “cooperating” with the Commission. 

Hr’g Tr. at 27:25–28:6; 30:10–13. Finally, although Commissioner Christy McCormick of 

the Election Assistance Commission is a member of the Commission, there is currently no 

record evidence that she was substantially involved in the decision to collect voter 

information, or that her involvement in some fashion implicated the Election Assistance 

Commission, which is a federal agency. Hr’g Tr. 28:24–30:4; cf. Judicial Watch, Inc. v. 

Nat’l Energy Policy Dev. Grp., 219 F. Supp. 2d 20, 39–40 (D.D.C. 2002) (citing Ryan v. 

Dep’t of Justice, 617 F.2d 781 (D.C. Cir. 1980)). 

 This would have ended the inquiry, but for the revelation during the course of these 

proceedings that the SAFE system, which the Commission had intended for states to use 

to transmit voter roll information, is operated by a component of the Department of 
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Defense. Moreover, the only voter roll information transferred to date resided on the SAFE 

system, and consequently was stored on a computer system operated by the Department of 

Defense. Given these factual developments, the Department of Defense—a federal 

agency—was added as a defendant to this lawsuit. See Am. Compl., ECF No. 21, ¶¶ 37–

42. Shortly after that occurred, however, Defendants changed gears, and represented that 

“[i]n order not to impact the ability of other customers to use the [SAFE] site, the 

Commission has decided to use alternative means for transmitting the requested data.” ECF 

No. 24, at 1. In lieu of the SAFE system, Defendants had the Director of White House 

Information Technology (“DWHIT”) repurpose “an existing system that regularly accepts 

personally identifiable information through a secure, encrypted computer application 

within the White House Information Technology enterprise.” Id. Furthermore, Defendants 

have represented that the data received from the State of Arkansas via the SAFE system 

has been deleted, “without ever having been accessed by the Commission.” Herndon Decl. 

¶ 7. Accordingly, while the legal dispute with respect to the use of the SAFE system by 

Defendants to collect at least some voter roll information may not be moot—data was in 

fact collected before a Privacy Impact Assessment was conducted pursuant to the E-

Government Act—that potential legal violation does not appear to be a basis for the 

prospective injunctive relief sought by Plaintiff’s amended motion for injunctive relief; 

namely, the prevention of the further collection of voter roll information by the 

Commission. In any event, Plaintiff has not pursued the conduct of the Department of 

Defense as a basis for injunctive relief. 

 Given the change of factual circumstances, the question now becomes whether any 

of the entities that will be involved in administering the “repurposed” White House system 
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are “agencies” for purposes of APA review. One candidate is the DWHIT. According to the 

Presidential Memorandum establishing this position, the “Director of White House 

Information Technology, on behalf of the President, shall have the primary authority to 

establish and coordinate the necessary policies and procedures for operating and 

maintaining the information resources and information systems provided to the President, 

Vice President, and the EOP.” Mem. on Establishing the Director of White House 

Information Technology and the Executive Committee for Presidential Information 

Technology (“DWHIT Mem.”), § 1, available at https://www.gpo.gov/fdsys/pkg/DCPD-

201500185/pdf/DCPD-201500185.pdf (last accessed July 16, 2017). The DWHIT is part 

of the White House Office, id. § 2(a)(ii), a component of the EOP “whose members assist 

the President with those tasks incidental to the office.” Alexander v. F.B.I., 691 F. Supp. 2d 

182, 186 (D.D.C. 2010), aff’d, 456 F. App’x 1 (D.C. Cir. 2011); see also Herndon Decl. ¶ 

1. According to the Memorandum, the DWHIT “shall ensure the effective use of 

information resources and information systems provided to the President, Vice President, 

and EOP in order to improve mission performance, and shall have the appropriate authority 

to promulgate all necessary procedures and rules governing these resources and systems.” 

DWHIT Mem., § 2(c). The DWHIT is also responsible for providing “policy coordination 

and guidance” for a group of other entities that provide information technology services to 

the President, Vice President, and the EOP, known as the “Presidential Information 

Technology Community.” Id. § 2(a), (c). Furthermore, the DWHIT may “advise and confer 

with appropriate executive departments and agencies, individuals, and other entities as 

necessary to perform the Director’s duties under this memorandum.” Id. § 2(d).   

 Taken as a whole, the responsibilities of the DWHIT based on the present record 
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amount to providing operational and administrative support services for information 

technology used by the President, Vice President, and close staff. Furthermore, to the extent 

there is coordination with other federal agencies, the purpose of that coordination is 

likewise to ensure the sufficiency and quality of information services provided to the 

President, Vice President, and their close staff. Given the nature of the DWHIT’s 

responsibilities and its proximity to the President and Vice President, it is not an agency 

for the reasons specified by the D.C. Circuit in CREW with respect to the Office of 

Administration (“OA”). In that case, the D.C. Circuit held that the OA was not an “agency” 

under FOIA5 because “nothing in the record indicate[d] that OA performs or is authorized 

to perform tasks other than operational and administrative support for the President and his 

staff . . . .” CREW, 566 F.3d at 224. Relying on its prior holding in Sweetland, the court 

held that where an entity within the EOP, like the DWHIT, provides to the President and 

his staff “only operational and administrative support . . . it lacks the substantial 

                                                 
5 Plaintiff argues that CREW and similar cases by the D.C. Circuit interpreting whether an 
entity is an agency for purposes of FOIA are not applicable to determining whether an 
entity is an agency for purposes of the APA. See Pl.’s Reply Mem. at 2. The Court 
disagrees. The D.C. Circuit established the “substantial independent authority” test in 
Soucie, a case that was brought under FOIA, but at a time when the definition of “agency” 
for FOIA purposes mirrored the APA definition. In that case, the D.C. Circuit held that 
“the APA apparently confers agency status on any administrative unit with substantial 
independent authority in the exercise of specific functions.” Soucie v. David, 448 F.2d 
1067, 1073 (D.C. Cir. 1971) (emphasis added); Meyer, 981 F.2d at 1292 n.1 (“[b]efore the 
1974 Amendments, FOIA simply had adopted the APA’s definition of agency”); see also 
Dong v. Smithsonian Inst., 125 F.3d 877, 881 (D.C. Cir. 1997) (“[o]ur cases have followed 
the same approach, requiring that an entity exercise substantial independent authority 
before it can be considered an agency for § 551(1) purposes”—that is, the section that 
defines the term “agency” for purposes of the APA). The CREW court applied the 
“substantial independent authority” test, and the Court sees no basis to hold that the 
reasoning of CREW is not dispositive of DWHIT’s agency status in this matter.  
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independent authority we have required to find an agency covered by FOIA . . . .” Id. at 

223 (citing Sweetland v. Walters, 60 F.3d 852, 854 (D.C. Cir. 1995)). This conclusion was 

unchanged by the fact that the OA, like the DWHIT here, provides support for other federal 

agencies to the extent they “work at the White House complex in support of the President 

and his staff.” Id. at 224. Put differently, the fact that the DWHIT coordinates the 

information technology support provided by other agencies for the President, Vice 

President, and their close staff, does not change the ultimate conclusion that the DWHIT is 

not “authorized to perform tasks other than operational and administrative support for the 

President and his staff,” which means that the DWHIT “lacks substantial independent 

authority and is therefore not an agency . . . .” Id. However, to the extent that DWHIT’s 

responsibilities expand either formally or organically, as a result of its newfound 

responsibilities in assisting the Commission, this determination may need to be revisited in 

the factual context of this case. 

 The other candidates for “agency action” proposed by Plaintiff fare no better. The 

Executive Committee for Presidential Information Technology and the U.S. Digital 

Service, even if they were agencies, “will have no role in th[e] data collection process.” 

Herndon Decl. ¶ 6. According to Defendants, apart from the DWHIT, the only individuals 

who will be involved in the collection of voter roll information are “a limited number of . 

. . technical staff from the White House Office of Administration.” Id. Finally, Plaintiff 

contends that the entire EOP is a “parent agency,” and that as a result, the activities of its 

components, including those of the DWHIT and the Commission, are subject to APA 

review. However, this view of the EOP has been expressly rejected by the D.C. Circuit and 

is at odds with the practical reality that the D.C. Circuit has consistently analyzed the 
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agency status of EOP components on a component-by-component basis. United States v. 

Espy, 145 F.3d 1369, 1373 (D.C. Cir. 1998) (“it has never been thought that the whole 

Executive Office of the President could be considered a discrete agency under FOIA”). 

Accordingly, at the present time and based on the record before the Court, it appears that 

there is no “agency,” as that term is understood for purposes of the APA, that is involved 

in the collection of voter roll information on behalf of the Commission. Because there is 

no apparent agency involvement at this time, the Court concludes that APA review is 

presently unavailable in connection with the collection of voter roll information by the 

Commission.  

 The last remaining avenue of potential legal redress is pursuant to FACA. Plaintiff 

relies on Section 10(b) of FACA as a means to seek the disclosure of a Privacy Impact 

Assessment, as required under certain circumstances by the E-Government Act. See Am. 

Compl, ECF No. 33, ¶¶ 73–74. That section provides that an advisory committee subject 

to FACA must make publicly available, unless an exception applies under FOIA, “the 

records, reports, transcripts, minutes, appendixes, working papers, drafts, studies, agenda, 

or other documents which were made available to or prepared for or by [the] advisory 

committee . . . .” 5 U.S.C. app. 2 § 10(b). The flaw with this final approach, however, is 

that FACA itself does not require Defendants to produce a Privacy Impact Assessment; 

only the E-Government Act so mandates, and as concluded above, the Court is not 

presently empowered to exert judicial review pursuant to the APA with respect to Plaintiff’s 

claims under the E-Government Act, nor can judicial review be sought pursuant to the E-

Government Act itself, since it does not provide for a private cause of action. Consequently, 

for all of the foregoing reasons, none of Plaintiff’s avenues of potential legal redress appear 
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to be viable at the present time, and Plaintiff has not demonstrated a likelihood of success 

on the merits.   

C. Irreparable Harm, Balance of the Equities, and the Public Interest 

Given that Plaintiff is essentially limited to pursuing an informational injury, many 

of its theories of irreparable harm, predicated as they are on injuries to the private interests 

of its advisory board members, have been rendered moot. See Pl.’s Am. Mem., at 34–40. 

Nonetheless, the non-disclosure of information to which a plaintiff is entitled, under certain 

circumstances itself constitutes an irreparable harm; specifically, where the information is 

highly relevant to an ongoing and highly public matter. See, e.g., Elec. Privacy Info. Ctr. v. 

Dep’t of Justice, 416 F. Supp. 2d 30, 41 (D.D.C. 2006) (“EPIC will also be precluded, 

absent a preliminary injunction, from obtaining in a timely fashion information vital to the 

current and ongoing debate surrounding the legality of the Administration’s warrantless 

surveillance program”); see also Washington Post v. Dep’t of Homeland Sec., 459 F. Supp. 

2d 61, 75 (D.D.C. 2006) (“Because the urgency with which the plaintiff makes its FOIA 

request is predicated on a matter of current national debate, due to the impending election, 

a likelihood for irreparable harm exists if the plaintiff’s FOIA request does not receive 

expedited treatment.”). Indeed, the D.C. Circuit has held that “stale information is of little 

value . . . [,]” Payne Enters, Inc. v. United States, 837 F.2d 486, 494 (D.C. Cir. 1988), and 

that the harm in delaying disclosure is not necessarily redressed even if the information is 

provided at some later date, see Byrd v. EPA, 174 F.3d 239, 244 (D.C. Cir. 1999) (“Byrd’s 

injury, however, resulted from EPA’s failure to furnish him with the documents until long 

after they would have been of any use to him.”). Here, however, the Court concludes that 

Plaintiff is not presently entitled to the information that it seeks, and accordingly, Plaintiff 
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cannot show that it has suffered an irreparable informational injury. To hold otherwise 

would mean that whenever a statute provides for potential disclosure, a party claiming 

entitlement to that information in the midst of a substantial public debate would be entitled 

to a finding of irreparable informational injury, which cannot be so. See, e.g., Elec. Privacy 

Info. Ctr. v. Dep’t of Justice, 15 F. Supp. 3d 32, 45 (D.D.C. 2014) (“surely EPIC’s own 

subjective view of what qualifies as ‘timely’ processing is not, and cannot be, the standard 

that governs this Court’s evaluation of irreparable harm”).  

Finally, the equitable and public interest factors are in equipoise. As the Court 

recently held in a related matter, “[p]lainly, as an equitable and public interest matter, more 

disclosure, more promptly, is better than less disclosure, less promptly. But this must be 

balanced against the interest of advisory committees to engage in their work . . . .” Lawyers’ 

Comm. for Civil Rights Under Law v. Presidential Advisory Comm’n on Election Integrity, 

No. CV 17-1354 (CKK), 2017 WL 3028832, at *10 (D.D.C. July 18, 2017). Here, the 

disclosure of a Privacy Impact Assessment may very well be in the equitable and public 

interest, but creating a right to such disclosure out of whole cloth, and thereby imposing an 

informational burden on the Commission where none has been mandated by Congress or 

any other source of law, is not.   

IV. CONCLUSION 

For all of the foregoing reasons, Plaintiff’s [35] Motion for a Temporary 

Restraining Order and Preliminary Injunction is DENIED WITHOUT PREJUDICE.  

An appropriate Order accompanies this Memorandum Opinion.  

      /s/      
COLLEEN KOLLAR-KOTELLY    
United States District Judge 
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July 26, 2017 
 
Office of the Secretary of State of California 
The Honorable Alex Padilla, Secretary of State 
1500 11th Street 
Sacramento, CA 95814 
 
Dear Secretary Padilla, 
 
In my capacity as Vice Chair of the Presidential Advisory Commission on Election Integrity, I 
wrote to you on June 28, 2017, to request publicly available voter registration records.  On July 
10, 2017, the Commission staff requested that you delay submitting any records until the U.S. 
District Court for the District of Columbia ruled on a motion from the Electronic Privacy 
Information Center that sought to prevent the Commission from receiving the records. On July 
24, 2017, the court denied that motion.  In light of that decision in the Commission’s favor, I 
write to renew the June 28 request, as well as to answer questions some States raised about the 
request’s scope and the Commission’s intent regarding its use of the registration records.  I 
appreciate the cooperation of chief election officials from more than 30 States who have already 
responded to the June 28 request and either agreed to provide these publicly available records, or 
are currently evaluating what specific records they may provide in accordance with their State 
laws.  

Like you, I serve as the chief election official of my State. And like you, ensuring the privacy 
and security of any non-public voter information is a high priority.  My June 28 letter only 
requested information that is already available to the public under the laws of your State, which 
is information that States regularly provide to political candidates, journalists, and other 
interested members of the public.  As you know, federal law requires the States to maintain 
certain voter registration information and make it available to the public pursuant to the National 
Voter Registration Act (NVRA) and the Help America Vote Act (HAVA).  The Commission 
recognizes that State laws differ regarding what specific voter registration information is publicly 
available. 

I want to assure you that the Commission will not publicly release any personally identifiable 
information regarding any individual voter or any group of voters from the voter registration 
records you submit.  Individuals’ voter registration records will be kept confidential and secure 
throughout the duration of the Commission’s existence.  Once the Commission’s analysis is 



complete, the Commission will dispose of the data as permitted by federal law. The only 
information that will be made public are statistical conclusions drawn from the data, other 
general observations that may be drawn from the data, and any correspondence that you may 
send to the Commission in response to the narrative questions enumerated in the June 28 letter.  
Let me be clear, the Commission will not release any personally identifiable information from 
voter registration records to the public.  

In addition, to address issues raised in recent litigation regarding the data transfer portal, the 
Commission is offering a new tool for you to transmit data directly to the White House computer 
system.  To securely submit your State’s data, please have a member of your staff contact Ron 
Williams on the Commission’s staff at ElectionIntegrityStaff@ovp.eop.gov and provide his or 
her contact information. Commission staff will then reach out to your point of contact to provide 
detailed instructions for submitting the data securely. 

The Commission will approach all of its work without preconceived conclusions or 
prejudgments.  The Members of this bipartisan Commission are interested in gathering facts and 
going where those facts lead.  We take seriously the Commissions’ mission pursuant to 
Executive Order 13799 to identify those laws, rules, policies, activities, strategies, and practices 
that either enhance or undermine the integrity of elections processes.  I look forward to working 
with you in the months ahead to advance those objectives. 

Sincerely,  
 

 

Kris W. Kobach 
Vice Chair 
Presidential Advisory Commission on Election Integrity  
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Federal Register 

Vol. 82, No. 93 

Tuesday, May 16, 2017 

Title 3— 

The President 

Executive Order 13799 of May 11, 2017 

Establishment of Presidential Advisory Commission on Elec-
tion Integrity 

By the authority vested in me as President by the Constitution and the 
laws of the United States of America, and in order to promote fair and 
honest Federal elections, it is hereby ordered as follows: 
Section 1. Establishment. The Presidential Advisory Commission on Election 
Integrity (Commission) is hereby established. 
Sec. 2. Membership. The Vice President shall chair the Commission, which 
shall be composed of not more than 15 additional members. The President 
shall appoint the additional members, who shall include individuals with 
knowledge and experience in elections, election management, election fraud 
detection, and voter integrity efforts, and any other individuals with knowl-
edge or experience that the President determines to be of value to the 
Commission. The Vice President may select a Vice Chair of the Commission 
from among the members appointed by the President. 
Sec. 3. Mission. The Commission shall, consistent with applicable law, 
study the registration and voting processes used in Federal elections. The 
Commission shall be solely advisory and shall submit a report to the Presi-
dent that identifies the following: 

(a) those laws, rules, policies, activities, strategies, and practices that en-
hance the American people’s confidence in the integrity of the voting proc-
esses used in Federal elections; 

(b) those laws, rules, policies, activities, strategies, and practices that 
undermine the American people’s confidence in the integrity of the voting 
processes used in Federal elections; and 

(c) those vulnerabilities in voting systems and practices used for Federal 
elections that could lead to improper voter registrations and improper voting, 
including fraudulent voter registrations and fraudulent voting. 
Sec. 4. Definitions. For purposes of this order: 

(a) The term ‘‘improper voter registration’’ means any situation where 
an individual who does not possess the legal right to vote in a jurisdiction 
is included as an eligible voter on that jurisdiction’s voter list, regardless 
of the state of mind or intent of such individual. 

(b) The term ‘‘improper voting’’ means the act of an individual casting 
a non-provisional ballot in a jurisdiction in which that individual is ineligible 
to vote, or the act of an individual casting a ballot in multiple jurisdictions, 
regardless of the state of mind or intent of that individual. 

(c) The term ‘‘fraudulent voter registration’’ means any situation where 
an individual knowingly and intentionally takes steps to add ineligible 
individuals to voter lists. 

(d) The term ‘‘fraudulent voting’’ means the act of casting a non-provisional 
ballot or multiple ballots with knowledge that casting the ballot or ballots 
is illegal. 
Sec. 5. Administration. The Commission shall hold public meetings and 
engage with Federal, State, and local officials, and election law experts, 
as necessary, to carry out its mission. The Commission shall be informed 
by, and shall strive to avoid duplicating, the efforts of existing government 
entities. The Commission shall have staff to provide support for its functions. 
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Sec. 6. Termination. The Commission shall terminate 30 days after it submits 
its report to the President. 

Sec. 7. General Provisions. (a) To the extent permitted by law, and subject 
to the availability of appropriations, the General Services Administration 
shall provide the Commission with such administrative services, funds, facili-
ties, staff, equipment, and other support services as may be necessary to 
carry out its mission on a reimbursable basis. 

(b) Relevant executive departments and agencies shall endeavor to cooper-
ate with the Commission. 

(c) Insofar as the Federal Advisory Committee Act, as amended (5 U.S.C. 
App.) (the ‘‘Act’’), may apply to the Commission, any functions of the 
President under that Act, except for those in section 6 of the Act, shall 
be performed by the Administrator of General Services. 

(d) Members of the Commission shall serve without any additional com-
pensation for their work on the Commission, but shall be allowed travel 
expenses, including per diem in lieu of subsistence, to the extent permitted 
by law for persons serving intermittently in the Government service 
(5 U.S.C. 5701–5707). 

(e) Nothing in this order shall be construed to impair or otherwise affect: 

(i) the authority granted by law to an executive department or agency, 
or the head thereof; or 

(ii) the functions of the Director of the Office of Management and Budget 
relating to budgetary, administrative, or legislative proposals. 

(f) This order shall be implemented consistent with applicable law and 
subject to the availability of appropriations. 

(g) This order is not intended to, and does not, create any right or benefit, 
substantive or procedural, enforceable at law or in equity by any party 
against the United States, its departments, agencies, or entities, its officers, 
employees, or agents, or any other person. 

THE WHITE HOUSE, 
May 11, 2017. 

[FR Doc. 2017–10003 

Filed 5–15–17; 8:45 am] 

Billing code 3295–F7–P 
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June 28, 2017 
 
The Honorable Elaine Marshall 
Secretary of State 
PO Box 29622 
Raleigh, NC 27626-0622 
 
Dear Secretary Marshall, 

I serve as the Vice Chair for the Presidential Advisory Commission on Election Integrity 
(“Commission”), which was formed pursuant to Executive Order 13799 of May 11, 2017. The 
Commission is charged with studying the registration and voting processes used in federal 
elections and submitting a report to the President of the United States that identifies laws, rules, 
policies, activities, strategies, and practices that enhance or undermine the American people’s 
confidence in the integrity of federal elections processes.  

As the Commission begins it work, I invite you to contribute your views and recommendations 
throughout this process. In particular:  
 

1. What changes, if any, to federal election laws would you recommend to enhance the 
integrity of federal elections?  

2. How can the Commission support state and local election administrators with regard to 
information technology security and vulnerabilities? 

3. What laws, policies, or other issues hinder your ability to ensure the integrity of elections 
you administer? 

4. What evidence or information do you have regarding instances of voter fraud or 
registration fraud in your state? 

5. What convictions for election-related crimes have occurred in your state since the 
November 2000 federal election? 

6. What recommendations do you have for preventing voter intimidation or 
disenfranchisement?  

7. What other issues do you believe the Commission should consider?  
 
In addition, in order for the Commission to fully analyze vulnerabilities and issues related to 
voter registration and voting, I am requesting that you provide to the Commission the publicly-
available voter roll data for North Carolina, including, if publicly available under the laws of 
your state, the full first and last names of all registrants, middle names or initials if available, 
addresses, dates of birth, political party (if recorded in your state), last four digits of social 



security number if available, voter history (elections voted in) from 2006 onward, active/inactive 
status, cancelled status, information regarding any felony convictions, information regarding 
voter registration in another state, information regarding military status, and overseas citizen 
information.  
 
You may submit your responses electronically to ElectionIntegrityStaff@ovp.eop.gov or by 
utilizing the Safe Access File Exchange (“SAFE”), which is a secure FTP site the federal 
government uses for transferring large data files. You can access the SAFE site at 
https://safe.amrdec.army.mil/safe/Welcome.aspx. We would appreciate a response by July 14, 
2017. Please be aware that any documents that are submitted to the full Commission will also be 
made available to the public. If you have any questions, please contact Commission staff at the 
same email address.  
 
On behalf of my fellow commissioners, I also want to acknowledge your important leadership 
role in administering the elections within your state and the importance of state-level authority in 
our federalist system. It is crucial for the Commission to consider your input as it collects data 
and identifies areas of opportunity to increase the integrity of our election systems. 
 
I look forward to hearing from you and working with you in the months ahead. 
 
Sincerely,  

 

Kris W. Kobach 
Vice Chair 
Presidential Advisory Commission on Election Integrity  

mailto:ElectionIntegrityStaff@ovp.eop.gov
https://safe.amrdec.army.mil/safe/Welcome.aspx
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WKDW yRX VWDUW Ey ORRNLnJ DW WKH VWDWXWH WKDW'V

DW LVVXH WKDW UHTXLUHV D GLVFORVXUH RI

LnIRUPDWLRn.  ,W ZRXOG DSSHDU IURP WKH FDVHV

WKDW WKHUH ZRXOG EH nR LnIRUPDWLRnDO VWDnGLnJ LI

WKH VWDWXWH KDV D SUHUHTXLVLWH WR WKH GLVFORVXUH

RI WKH LnIRUPDWLRn.  7KDW KDV nRW yHW KDSSHnHG.

7KHUH ZRXOG EH nR LnIRUPDWLRnDO LnMXUy EHFDXVH

WKH GRYHUnPHnW KDV nRW yHW EHHn REOLJDWHG WR

GLVFORVH WKH LnIRUPDWLRn; KRZHYHU, LI yRX
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FRnVLGHU WKH (-GRYHUnPHnW AFW, ZKLFK LV WKH

VWDWXWH DW LVVXH Ln WKLV FDVH, LW UHTXLUHV WKDW

WKHUH EH D 3ULYDFy ,PSDFW AVVHVVPHnW DnG

GLVFORVXUH RI WKDW DVVHVVPHnW EHIRUH WKH, Ln

WKLV FDVH, WKH HOHFWLRn GDWD LV FROOHFWHG.  6R

LW ZRXOG DSSHDU WKDW LW FRXOG DSSOy Ln WKLV

SDUWLFXODU FDVH.

7KH CRPPLVVLRn PRYHG IRUZDUG Ln FROOHFWLnJ

WKH HOHFWURnLF -- WKH HOHFWLRn GDWD, UDWKHU,

ZKHUH WKH VWDWXWH UHTXLUHV Dn LPSDFW VWDWHPHnW

UHJDUGLnJ WKH FROOHFWLRn, DnG LW UHTXLUHV DOVR D

GLVFORVXUH RI WKDW LPSDFW VWDWHPHnW EHIRUH WKH

FROOHFWLRn RI WKH GDWD.

6R , WKLnN WKLV FDVH ILWV PRUH LnWR WKDW

FDWHJRUy ZKHn yRX ORRN DW WKH (-GRYHUnPHnW AFW

LWVHOI ZKLFK UHTXLUHV DOO RI WKLV EHIRUH yRX

VWDUW FROOHFWLnJ.

6R ZH'UH WDONLnJ DERXW -- Ln WKLV WKHUH'V

EHHn nR LPSDFW VWDWHPHnW GRnH RU GLVFORVHG SULRU

WR FROOHFWLnJ WKH GDWD DW LVVXH, ZKLFK WKH

(-GRYHUnPHnW AFW UHTXLUHV, DnG WKH LnMXUy KHUH

ZRXOG EH WKH nRnGLVFORVXUH RI WKH LPSDFW

VWDWHPHnW SULRU WR FROOHFWLnJ WKH HOHFWLRn GDWD.

,n WHUPV RI RUJDnLzDWLRnDO VWDnGLnJ, WKHUH

DUH DW OHDVW WZR WKHRULHV DW LVVXH.  2nH LV WKDW
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WKH -- ZKLFK WKH SODLnWLII DUJXHV WKDW WKHLU

PHPEHUV DUH LnMXUHG RU ZLOO EH LnMXUHG LI WKH

SULYDFy LPSDFW VWDWHPHnW LV nRW GRnH.  ,W'V nRW

FOHDU WR PH ZKDW KDUP WKHUH ZRXOG EH WR WKH

LnGLYLGXDO PHPEHUV, ZKDW WKHy ZRXOG VXIIHU ZKHUH

WKH CRPPLVVLRn LV FROOHFWLnJ, DFFRUGLnJ WR WKHP,

RnOy SXEOLFOy DYDLODEOH LnIRUPDWLRn DnG ZRXOG

RnOy SXEOLVK Ln Dn DnRnyPRXV IRUP.  6R , nHHG

PRUH LnIRUPDWLRn UHODWLnJ WR WKH PHPEHUVKLS DnG

KDUP.

/RRNLnJ DW DnRWKHU WKHRUy, ZKLFK LV Ln WKH

3(7A FDVH, ZKLFK LV D 'C FLUFXLW FDVH, WKH 'C

FLUFXLW UHFRJnLzHG D VRPHZKDW XnLTXH FRnFHSW RI

RUJDnLzDWLRnDO VWDnGLnJ; nDPHOy, WKDW Dn

RUJDnLzDWLRn KDV VWDnGLnJ LI LW FDn VKRZ, TXRWH,

"A FRnFUHWH DnG GHPRnVWUDEOH LnMXUy WR LWV

DFWLYLWLHV PLnGIXO WKDW XnGHU RXU SUHFHGHnW D

PHUH VHWEDFN WR DEVWUDFW VRFLDO LnWHUHVW LV nRW

VXIILFLHnW."

7KLV ZRXOG PHDn WKDW (3,C KDV VWDnGLnJ LI

LW FDn VKRZ WKDW LWV SXEOLF LnWHUHVW

DFWLYLWLHV -- ,'P DVVXPLnJ HGXFDWLnJ WKH SXEOLF

UHJDUGLnJ SULYDFy -- ZLOO EH LnMXUHG Ey WKH

GHIHnGDnWV' IDLOLnJ WR DELGH Ey WKH (-GRYHUnPHnW

AFW.
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6R WKH LnMXUy KHUH, LW'V DUJXHG, ZRXOG EH

LWV SXEOLF LnWHUHVW DFWLYLWLHV, HGXFDWLnJ WKH

SXEOLF, RU ZKDWHYHU, DnG WKHy ZRXOG nRW KDYH WKH

LnIRUPDWLRn IURP WKH 3ULYDFy ,PSDFW AVVHVVPHnW

SULRU WR WKH FROOHFWLRn RI WKH HOHFWURnLF GDWD.

6R WKH IDLOXUH ZRXOG EH WR SURYLGH (3,C

LPSRUWDnW LnIRUPDWLRn WKDW WKHy DUJXH YLWDO WR

LWV SXEOLF LnWHUHVW DFWLYLWLHV.  , nHHG PRUH

LnIRUPDWLRn DERXW WKLV RnH DV ZHOO.

6R WKRVH DUH, Ln YHUy VXPPDUy IRUPV, ZKDW ,

VHH DV WKH DUJXPHnWV DnG WKH IUDPHZRUN Rn ZKLFK

WR PDNH D GHFLVLRn Rn REYLRXVOy WKH LnLWLDO

GHFLVLRn ZKLFK LV JRLnJ WR EH VWDnGLnJ.

1RZ, , KDYH D VHULHV RI TXHVWLRnV WKDW ,'G

OLNH WR DVN, DnG DW WKH HnG RI DOO RI WKH

TXHVWLRnV, ,'OO JLYH yRX Dn RSSRUWXnLWy WR

UHVSRnG WR Py RYHUYLHZ, WR Py WZR YLHZV RI WKH

LnIRUPDWLRnDO LnMXUy DnG WKH RUJDnLzDWLRnDO.

6R ,'P JRLnJ WR VWDUW ZLWK WKH SODLnWLII.

6R ZKy GRn'W yRX FRPH Rn XS DnG OHW PH DVN D

FRXSOH RI TXHVWLRnV KHUH.

6R ,'P JRLnJ WR VWDUW ZLWK WKH PHPEHUV.

:KDW FRnFUHWH KDUPV ZLOO (3,C PHPEHUV VXIIHU LI

WKHLU SXEOLFOy DYDLODEOH YRWHU LnIRUPDWLRn LV

FROOHFWHG DnG SXEOLFLzHG Ey GHIHnGDnWV Ln Dn
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DnRnyPRXV IRUP"

05. 527(1B(5G:  2NDy.  7KDnN yRX, YRXU

HRnRU.  /HW PH EHJLn Ey VDyLnJ WKDW (3,C ZLOO

WDNH WKH SRVLWLRn WKDW, DV D PDWWHU RI ODZ, nRnH

RI WKH LnIRUPDWLRn VRXJKW Ey WKH CRPPLVVLRn LV,

Ln IDFW, SXEOLFOy DYDLODEOH WR WKH CRPPLVVLRn.

, ZLOO HxSODLn WKDW , EHOLHYH LW LV RnH RI WKH

TXHVWLRnV yRX VHW RXW Ln yRXU KHDULnJ IRU WRGDy.

7KH LnIRUPDWLRn WKDW LV VRXJKW IURP WKH

(3,C PHPEHUV LV LnIRUPDWLRn WKDW LV FXUUHnWOy

SURWHFWHG XnGHU VWDWH SULYDFy ODZ.  7KRVH VWDWH

SULYDFy ODZV OLPLW WKH FROOHFWLRn DnG XVH RI

VWDWH YRWHU UHFRUG LnIRUPDWLRn WR SDUWLFXODU

SDUWLHV DnG IRU SDUWLFXODU SXUSRVHV.  ,n RXU

YLHZ, WKH CRPPLVVLRn IDOOV RXWVLGH WKH ERXnGV RI

DOPRVW DOO RI WKRVH HxFHSWLRnV IRXnG Ln WKH

VWDWH SULYDFy ODZ IRU WKH UHOHDVH RI WKH

LnIRUPDWLRn WKDW WKH CRPPLVVLRn VHHNV.  7KDW'V

WKH EDVLV XSRn ZKLFK ZH VDy WKDW WKHUH LV

nRWKLnJ DV D PDWWHU RI ODZ WKDW'V SXEOLFOy

DYDLODEOH WR WKH CRPPLVVLRn JLYHn WKH UHTXHVW Ln

WKH -XnH 28WK OHWWHU.

7H( C2857:  :HOO, LW VHHPHG WR PH -- DnG ,

RnOy JRW WR ORRN DW WKH FKDUW YHUy TXLFNOy DV

RnH RI WKH HxKLELWV, EXW LW ORRNHG DV LI D
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nXPEHU RI VWDWHV ZHUH SURYLGLnJ VRPH; D nXPEHU

RI VWDWHV ZHUH LnGLFDWLnJ WKDW WKHy FRXOGn'W

XnGHU WKHLU VWDWH VWDWXWHV.  7KHUH PDy EH VRPH

IHGHUDO VWDWXWHV UHODWLnJ WR 6RFLDO 6HFXULWy.

7KH CRPPLVVLRn KDV DUJXHG WKDW LW'V RnOy

SXEOLFOy DYDLODEOH WKDW WKHy'UH VHHNLnJ, DnG LI

D VWDWH KDV VWDWXWHV WKDW ZRXOG nRW DOORZ LW WR

SURGXFH LW, WKHn WKHy DUH nRW HxSHFWLnJ WR JHW

WKH LnIRUPDWLRn.

05. 527(1B(5G:  5LJKW.  :H XnGHUVWDnG WKDW,

YRXU HRnRU, DnG ZH'YH DWWDFKHG Ey ZDy RI HxDPSOH

WKH UHVSRnVH IURP WKH 6HFUHWDUy RI 6WDWH RI WKH

6WDWH RI GHRUJLD, ZKLFK ZDV VLPLODU WR WKH

UHVSRnVHV IURP PDny RI WKH VWDWHV Ln ZKLFK WKH

VWDWH VHFUHWDUy VDyV VLPSOy PXFK RI WKH

LnIRUPDWLRn WKDW LV VRXJKW Ey WKH CRPPLVVLRn ZH

FRXOG nRW UHOHDVH.

BXW WKHn yRX VHH WKH VWDWH VHFUHWDUy JRHV

Rn WR VXJJHVW WKDW WKHUH DUH DGGLWLRnDO

FRnGLWLRnV SULRU WR WKH GLVFORVXUH.  6R, IRU

HxDPSOH, WKH PHWKRG WKDW KDV EHHn SURSRVHG Ey

WKH CRPPLVVLRn WR UHFHLYH WKH YRWHU GDWD IURP

WKH 6WDWH RI GHRUJLD, HYHn WKDW FRXOG EH

SHUPLVVLEOy GLVFORVHG Ey WKH 6WDWH, WKH 6WDWH

ZRXOG nRW DFFHSW, DnG WKH 6WDWH VDLG ZH ZRXOG
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KDYH WR ILnG D GLIIHUHnW WHFKnLTXH, RnH WKDW LV

SDVVZRUG HnFUySWHG DnG DXWKHnWLFDWHG WR SHUPLW

WKH UHOHDVH RI WKH SHUVRnDO GDWD; PRUHRYHU, WKH

6WDWH RI GHRUJLD DOVR VDLG WR WKH CRPPLVVLRn

WKHUH DUH IHHV DVVRFLDWHG ZKHn UHTXHVWV DUH PDGH

IRU WKH UHOHDVH RI VWDWH YRWHU GDWD.

7KH -XnH 28WK OHWWHU WKDW ZDV VHnW WR WKH

50 VWDWH VHFUHWDULHV SURYLGHG nR LnGLFDWLRn WKDW

WKH CRPPLVVLRn ZDV SUHSDUHG WR SDy Dny RI WKH

IHHV DVVRFLDWHG ZLWK D UHOHDVH RI WKH GDWD LW

ZDV VHHNLnJ.

6R yRX VHH, WKHUH DUH WKUHH GLIIHUHnW ZDyV

WR XnGHUVWDnG KRZ LW LV WKDW ZKHn WKH CRPPLVVLRn

DSSURDFKHV WKH 6WDWH DnG DVNV IRU VR-FDOOHG

SXEOLFOy DYDLODEOH LnIRUPDWLRn, WKH VWDWH

VHFUHWDUy SURSHUOy UHVSRnGV XnGHU WKH WHUPV RI

WKLV OHWWHU, "7KHUH'V, Ln IDFW, nRWKLnJ ZH FDn

SURYLGH WR yRX."

7H( C2857:  6R yRXU LGHD ZRXOG EH WKDW LI

WKHy KDG GRnH Dn LPSDFW -- 3ULYDFy ,PSDFW

AVVHVVPHnW, WKHy ZRXOG'YH ILJXUHG WKLV DOO RXW"

05. 527(1B(5G:  :HOO, YRXU HRnRU, WKDW'V

WKH VHFRnG FDWHJRUy RI RXU REMHFWLRn WR WKH

CRPPLVVLRn'V UHTXHVW.  1RW RnOy GR ZH EHOLHYH

WKDW WKH VWDWHV FRXOG nRW UHOHDVH WKH
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LnIRUPDWLRn WR WKH CRPPLVVLRn, ZH IXUWKHU

EHOLHYH WKDW WKH CRPPLVVLRn FRXOG nRW UHFHLYH

WKH LnIRUPDWLRn IURP WKH VWDWHV, DnG WKLV KDV WR

GR ZLWK WKH REOLJDWLRnV WKDW IDOO Rn WKH

CRPPLVVLRn Ey YLUWXH RI EHLnJ ZLWKLn WKH

(xHFXWLYH 2IILFH RI WKH 3UHVLGHnW DnG VXEMHFW WR

WKH )HGHUDO AGYLVRUy CRPPLWWHH AFW DnG WKH

(-GRYHUnPHnW AFW WR XnGHUWDNH FHUWDLn VWHSV

EHIRUH LW FRXOG UHTXHVW Dny WySH RI SHUVRnDO

GDWD.  ,W ZDV HxSHFWHG WR XnGHUWDNH WKH 3ULYDFy

,PSDFW AVVHVVPHnW, ZKLFK PDy YHUy ZHOO KDYH

UHYHDOHG WKDW WKH PHWKRG RI WUDnVPLVVLRn

SURSRVHG Ln WKLV LnVWDnFH ZDV VLPSOy LnDGHTXDWH.

6R yRX VHH, Ln UHTXHVWLnJ WKH VR-FDOOHG

SXEOLFOy DYDLODEOH LnIRUPDWLRn, WKH CRPPLVVLRn

DFWXDOOy FRPPLWWHG WZR IODZV.  ,n WKH ILUVW

LnVWDnFH, LW GLG nRW FRPSOy ZLWK WKH UHTXHVWV RI

WKH 50 VWDWHV.  

,n WKH VHFRnG LnVWDnFH, LW GLG nRW IXOILOO

LWV RZn REOLJDWLRnV WR VDIHJXDUG WKH LnIRUPDWLRn

LW ZDV LnWHnGLnJ WR FROOHFW.

7H( C2857:  2NDy.  BXW OHW'V JHW -- WKDW

RnH JHWV D OLWWOH ELW PRUH WR WKH PHULWV LW

VHHPV WR PH.

05. 527(1B(5G:  YHV.
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7H( C2857:  /HW PH JHW EDFN WR VRUW RI WKH

VWDnGLnJ TXHVWLRn.  , DSSUHFLDWH WKH

LnIRUPDWLRn.

:KDW FRnFUHWH KDUPV -- ,'P WDONLnJ DERXW

WKLV LV -- WKH (3,C PHPEHUV ZRXOG VXIIHU LI --

DVVXPLnJ WKDW WKHUH LV Dny SXEOLFOy DYDLODEOH

YRWHU LnIRUPDWLRn WKDW FDn DFWXDOOy EH

FROOHFWHG.  , EHOLHYH WKDW WKHy'YH LnGLFDWHG --

, PHDn, LI WKHy'UH nRW SXEOLFOy DYDLODEOH,

WKHy'UH nRW JRLnJ WR UHFHLYH LW, DnG yRX'YH

LnGLFDWHG WKDW -- , GRn'W NnRZ ZKHWKHU DnyERGy

KDV DFWXDOOy VHnW DnyWKLnJ RU ZKHWKHU Dny RI WKH

VWDWHV FDn VDy WKDW WKHy FDn VHnG LW.  7KHy'UH

PHHWLnJ DOO RI WKH UHTXLUHPHnWV.  'R yRX NnRZ"

05. 527(1B(5G:  :HOO, OHW PH VDy EDVHG Rn

WKH GHFODUDWLRn RI 0U. .REDFK Rn -XOy 5WK, WZR

GDyV DJR, WKH CRPPLVVLRn KDG nRW UHFHLYHG Dny

GDWD IURP Dny RI WKH VWDWHV.

6R, DW WKLV PRPHnW, ZH'UH UHOyLnJ Rn WKDW

GHFODUDWLRn DV WR WKH FXUUHnW VWDWXV UHJDUGLnJ

WKH WUDnVIHU RI WKH GDWD WKDW'V EHLnJ VRXJKW.

BXW WR yRXU TXHVWLRn, YRXU HRnRU, OHW'V

XnGHUVWDnG WZR GLIIHUHnW WySHV RI LnIRUPDWLRn

WKDW WKH 6WDWH LV VHHNLnJ.  6R Ey WKH WHUPV RI

WKH OHWWHU, WKHy DVN, IRU HxDPSOH, IRU WKH ODVW
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IRXU GLJLWV RI WKH 6RFLDO 6HFXULWy nXPEHU.

0HPEHUV RI (3,C'V YRWHU LnIRUPDWLRn PDy ZHOO

FRnWDLn WKH 6RFLDO 6HFXULWy nXPEHU.  ,W LV RIWHn

XVHG Ln WKH VWDWH DGPLnLVWUDWLRn RI HOHFWLRn

VyVWHPV WR DYRLG GXSOLFDWLRn DnG UHGXFH WKH ULVN

RI IUDXG, EXW LW LV nRW WKH FDVH WKDW

LnIRUPDWLRn LV JHnHUDOOy PDGH DYDLODEOH WR WKH

SXEOLF.  ,I LW ZHUH PDGH DYDLODEOH WR WKH

SXEOLF, WKH ODVW IRXU GLJLWV RI WKH 6RFLDO

6HFXULWy nXPEHU KDYH EHHn LGHnWLILHG Ey WKH

'HSDUWPHnW RI -XVWLFH DnG FRnVXPHU SURWHFWLRn

DJHnFLHV DV FRnWULEXWLnJ WR WKH FRPPLVVLRn RI

LGHnWLWy WKHIW DnG ILnDnFLDO IUDXG EHFDXVH WKRVH

ODVW IRXU GLJLWV DUH WKH GHIDXOW SDVVZRUGV IRU

PDny FRPPHUFLDO VHUYLFHV VXFK DV FHOO SKRnH RU

RnOLnH EDnNLnJ.

6R yRX VHH, WKH CRPPLVVLRn KDV DVNHG WKH

VWDWHV WR WXUn RYHU SDUWLFXODU SHUVRnDO

LnIRUPDWLRn WKH VWDWHV ZRXOG nRW URXWLnHOy PDNH

DYDLODEOH FRnFHUnLnJ (3,C PHPEHUV WKDW LI LW

ZHUH PDGH SXEOLF FRXOG OHDG WR LGHnWLWy WKHIW.

7H( C2857:  BXW WKDW DVVXPHV -- , WKLnN

WKHy'YH LnGLFDWHG, KRZHYHU, WKDW SXEOLFOy

DYDLODEOH -- WKHy'YH OHIW LW WR WKH VWDWHV WR

ILJXUH RXW, RU ZKDWHYHU VWDWXWHV.  6R LI WKHUH'V
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D IHGHUDO VWDWXWH RU VRPH RWKHU ZDy WKDW WKHy

VKRXOG nRW EH JLYLnJ RXW 6RFLDO 6HFXULWy

nXPEHUV, RU WKH ODVW IRXU GLJLWV RI 6RFLDO

6HFXULWy nXPEHUV, WKH HxSHFWDWLRn ZRXOG EH WKDW

WKH VWDWHV ZRXOG nRW SURYLGH LW.

05. 527(1B(5G:  , XnGHUVWDnG yRXU SRLnW,

YRXU HRnRU, EXW , ZRXOG DGG DOVR, , IUDnNOy ILnG

LW VWULNLnJ WKDW D FRPPLVVLRn Rn HOHFWLRn

LnWHJULWy ZRXOG PDNH VXFK D EURDG UHTXHVW WR WKH

VWDWHV IRU VXFK GHWDLOHG SHUVRnDO LnIRUPDWLRn

DnG WKHn SXW LW EDFN Rn WKH VWDWHV WR GHWHUPLnH

ZKLFK LnIRUPDWLRn WKH VWDWHV PDy ODZIXOOy

UHOHDVH.

/HW PH WDNH D VLPSOH FDWHJRUy.  HRPH

DGGUHVVHV.  6R WKHUH LV DJUHHPHnW, IRU HxDPSOH,

Ln WKH UHSRUW RI WKH 1DWLRnDO CRnIHUHnFH RI

6WDWH /HJLVODWXUHV, WKH 2016 UHSRUW ZKLFK ZH'YH

DSSHnGHG WR RXU ILOLnJ, WKDW VXUYHyV WKH SULYDFy

ODZV RI DOO 50 VWDWHV.  AnG LW VDyV, 29 VWDWHV,

DV D JHnHUDO PDWWHU, ZLOO JLYH RXW KRPH

DGGUHVV -- nDPH DnG DGGUHVV, , VKRXOG VDy

SUHFLVHOy, nDPH DnG DGGUHVV LnIRUPDWLRn.

AnG yRX FRXOG ZHOO VDy, ":HOO, WKDW DSSHDUV

WR EH SXEOLFOy DYDLODEOH LnIRUPDWLRn.  :Ky FDn'W

WKHy MXVW, yRX NnRZ, VHnG EDFN WKH nDPH DnG
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DGGUHVV LnIRUPDWLRn""  

AnG WKHn yRX UHDG PRUH FORVHOy, DnG yRX VHH

WKDW, Ln IDFW, HYHn WKRXJK WKDW LnIRUPDWLRn PDy

EH PDGH DYDLODEOH, PDny SHRSOH Ln WKH VWDWHV

DOVR KDYH WKH ULJKW WR UHVWULFW WKH GLVFORVXUH

RI nDPH DnG DGGUHVV LnIRUPDWLRn.

7HxDV, Ln IDFW, UHVWULFWV WKH GLVFORVXUH RI

WKH nDPH DnG DGGUHVV LnIRUPDWLRn IURP WKH

MXGLFLDUy.

6R nRnH RI WKHVH FDWHJRULHV OHnG WKHPVHOYHV

WR Dn HDVy UHOHDVH RI VWDWH GDWD.

7H( C2857:  :HOO, LW VRXnGV DV LI WKHUH'V

nRW JRLnJ WR EH Dny EDVLV IRU WKHP WR JHW

DnyWKLnJ.  6R yRXU UHTXHVW WR KROG LW EDFN, LI

WKHy'UH nRW JRLnJ WR JLYH LW, GRHVn'W VHHP WR

ZRUN.

,'P VWLOO WUyLnJ WR JHW Ln WHUPV -- ZKDW

DUH WKH (3,C -- OHW PH DVN LW WKLV ZDy:  :KR GR

yRX FRnVLGHU WKH (3,C PHPEHUV"  7KHLU DGYLVRUy

ERDUG.  :KDW GRHV WKH DGYLVRUy ERDUG GR"  ,

PHDn, WKH PHPEHUV WKDW yRX'UH WDONLnJ DERXW, WKH

RnHV yRX DWWDFKHG ZHUH DGYLVRUy ERDUG PHPEHUV

DnG DOVR YRWHUV.  6R ZKDW DUH WKH ULJKWV DnG

UHVSRnVLELOLWLHV RI (3,C'V DGYLVRUy ERDUG

PHPEHUV"
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05. 527(1B(5G:  2NDy.  6R ZH KDYH

DSSURxLPDWHOy 100 PHPEHUV RI RXU DGYLVRUy ERDUG.

7KHy DUH OHDGLnJ HxSHUWV Ln ODZ, WHFKnRORJy, DnG

SXEOLF SROLFy WKDW FRnWULEXWH WR WKH VXSSRUW RI

WKH RUJDnLzDWLRn.  7KHy SDUWLFLSDWH Ln WKH ZRUN

RI WKH RUJDnLzDWLRn.  7KHy KHOS VHOHFW DZDUG

UHFLSLHnWV IRU WKH RUJDnLzDWLRn.

7H( C2857:  'R WKHy SDy Dny NLnG RI GXHV"

05. 527(1B(5G:  7KHUH LV nR IRUPDO GXHV

UHTXLUHPHnW, EXW PRVW RI WKH PHPEHUV GR

FRnWULEXWH Ln VRPH PDnnHU WR WKH ZRUN RI WKH

RUJDnLzDWLRn.  AnG Ln WKLV SDUWLFXODU PDWWHU, 30

RI RXU 100 PHPEHUV VLJnHG D VWDWHPHnW WR WKH

1DWLRnDO AVVRFLDWLRn RI 6HFUHWDULHV RI 6WDWH

DVNLnJ VWDWH RIILFLDOV nRW WR UHOHDVH WKH YRWHU

GDWD WR WKH CRPPLVVLRn.

6R ZH DUH, Ln HIIHFW, DOVR UHSUHVHnWLnJ

WKHLU LnWHUHVW ZKHn ZH DSSHDU EHIRUH --

7H( C2857:  :KR LV WKHLU LnWHUHVW"

05. 527(1B(5G:  ,'P VRUUy"

7H( C2857:  :KR LV WKHLU LnWHUHVW"

05. 527(1B(5G:  7KRVH PHPEHUV RI RXU

DGYLVRUy ERDUG ZKR DUH DFWLYHOy SDUWLFLSDWLnJ

DnG HxSUHVVLnJ WKHLU RSSRVLWLRn WR WKH GDWD

FROOHFWLRn.
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7H( C2857:  2NDy.  'R WKHy FRnWURO WKH

DFWLYLWLHV RI WKH RUJDnLzDWLRn"

05. 527(1B(5G:  7KHy GR nRW GLUHFWOy

FRnWURO WKH DFWLYLWLHV RI WKH RUJDnLzDWLRn.

7KHUH LV D VHSDUDWH ERDUG RI GLUHFWRUV, EXW LW

LV nRW XnFRPPRn IRU Dn RUJDnLzDWLRn VXFK DV (3,C

WR KDYH WKLV VWUXFWXUH, DnG WKH PHPEHUV RI WKH

DGYLVRUy ERDUG DFWLYHOy SDUWLFLSDWH Ln WKH

SURJUDP DFWLYLWLHV DnG WKH GLUHFWLRn DnG

VHOHFWLRn RI PDWWHUV WKDW WKH RUJDnLzDWLRn

SXUVXHV.

7H( C2857:  6R HxDFWOy ZKDW -- WKH ERDUG RI

GLUHFWRUV UXnV WKH RUJDnLzDWLRn"

05. 527(1B(5G:  YHV, WKDW'V FRUUHFW.

7H( C2857:  AnG WKH DGYLVRUy ERDUG DGYLVHV

Rn ZKDW PDWWHUV WR JHW LnYROYHG ZLWK"

05. 527(1B(5G:  YHV, YRXU HRnRU, DnG

DFWLYHOy SDUWLFLSDWHV Ln WKRVH DFWLYLWLHV DnG

SURYLGHV ILnDnFLDO VXSSRUW.

7H( C2857:  BXW LW'V D YROXnWDUy ILnDnFLDO

VXSSRUW"

05. 527(1B(5G:  7KDW'V FRUUHFW.  BXW WKHy

FRXOG nRW -- WR EH FOHDU Rn WKLV SRLnW, WKHy

FRXOG nRW EH D PHPEHU RI WKH DGYLVRUy ERDUG

XnOHVV WKHy IRUPDOOy DFFHSWHG WKDW
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UHVSRnVLELOLWy, DnG WKHy PDy FKRRVH WR ZLWKGUDZ

WKHLU SDUWLFLSDWLRn DV Dn DGYLVRUy ERDUG PHPEHU

DV ZHOO.

7H( C2857:  AFFHSWHG ZKDW UHVSRnVLELOLWy"

05. 527(1B(5G:  3DUWLFLSDWLnJ Ln WKH ZRUN

RI WKH RUJDnLzDWLRn.

7H( C2857:  2NDy.

05. 527(1B(5G:  CRnWULEXWLnJ WR LWV

DFWLYLWLHV.

7H( C2857:  AnG WKH FRnWULEXWLRn yRX'UH

WDONLnJ DERXW LV FRnWULEXWLnJ Ln WHUPV RI LI yRX

GHFLGH WR WDNH Rn D SDUWLFXODU WDVN VXFK DV WKLV

RnH, WKLV SDUWLFXODU FDVH, WKDW WKHy ZRXOG

FRnWULEXWH WR SURYLGLnJ LnIRUPDWLRn, SXUVXLnJ

LW"  ,V WKDW ZKDW yRX'UH VDyLnJ"

05. 527(1B(5G:  )LnDnFLDO VXSSRUW LnFOXGLnJ

SHUVRnDO GRnDWLRnV DUH URXWLnHOy PDGH Ey PHPEHUV

RI WKH DGYLVRUy ERDUG, WKHLU WLPH DnG WKHLU

HxSHUWLVH.

7H( C2857:  AOO ULJKW.  6R ZKDW

LnIRUPDWLRnDO KDUPV ZLOO (3,C VXIIHU LI WKH

GHIHnGDnWV GRn'W FRPSOy ZLWK WKH (-GRYHUnPHnW

AFW, ZKLFK UHTXLUHV GLVFORVXUH RI WKLV 3ULYDFy

,PSDFW AVVHVVPHnW WR EH GRnH DnG WKHn GLVFORVHG

EHIRUH WKH FROOHFWLRn RI WKH GDWD"  
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AJDLn, ,'P WDONLnJ DERXW (3,C Ln WKH

FRnWHxW RI HLWKHU PHPEHUVKLS RU RWKHUZLVH.

05. 527(1B(5G:  5LJKW.  :HOO, DSDUW IURP

WKH LnGLYLGXDO KDUP WR RXU PHPEHUV, DOVR DV Dn

RUJDnLzDWLRn WKDW ZDV VSHFLILFDOOy HVWDEOLVKHG

WR IRFXV SXEOLF DWWHnWLRn Rn HPHUJLnJ SULYDFy

LVVXHV, DnG KDV EHHn LnYROYHG Ln WKH YRWHU

SULYDFy PDWWHU IRU DOPRVW 20 yHDUV, WKLV

SDUWLFXODU FRnWURYHUVy GLUHFWOy LPSDFWV RXU

PLVVLRn.  7KLV LV nRW D VSHFXODWLYH WySH RI

DUUDnJHPHnW.  7KLV LV D FLUFXPVWDnFH ZKHUH ZH

KDYH IRU PDny yHDUV VRXJKW WR DGYDnFH Dn

LnWHUHVW Ln YRWHU SULYDFy KHUH Ln WKH 8nLWHG

6WDWHV.  7KH DFWLRnV Ey WKH CRPPLVVLRn KDYH

UHTXLUHG XV WR XnGHUWDNH D nXPEHU RI DFWLYLWLHV

WR ZRUN ZLWK FLWLzHn RUJDnLzDWLRnV, WR GLVFXVV

ZLWK PHGLD RXWOHWV WKH LPSDFW RI WKH

CRPPLVVLRn'V DFWLYLWy XSRn WKH SXEOLF.  7KDW LV

Dn HGXFDWLRnDO IXnFWLRn ZKLFK ZH ZRXOG nRW EH

GRLnJ DW WKLV SRLnW WR WKH HxWHnW WKDW ZH DUH

EXW IRU WKH CRPPLVVLRn'V UHTXHVW WR JDWKHU VWDWH

YRWHU UHFRUG LnIRUPDWLRn.

7H( C2857:  6R DV yRX'YH GHVFULEHG LW, ,

WDNH LW WKDW'V ZKDW yRX ZRXOG FRnVLGHU yRXU

SXEOLF LnWHUHVW DFWLYLWLHV"
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05. 527(1B(5G:  :HOO, yHV.  , PHDn, WKHUH

LV, Ln IDFW, DOVR UHODWHG OLWLJDWLRn.  :H DUH

VHHNLnJ XnGHU WKH 2SHn GRYHUnPHnW AFW WR REWDLn

LnIRUPDWLRn DERXW WKH CRPPLVVLRn'V DFWLYLWy.

7KDW LV DOVR DFWLYLWy XnGHUWDNHn, D FRVW WR WKH

RUJDnLzDWLRn, DnG Ln UHVSRnVH WR WKH

CRPPLVVLRn'V DFW.

7H( C2857:  AOO ULJKW.  AnG Ln WHUPV RI

HGXFDWLnJ WKH SXEOLF UHJDUGLnJ GDWD SULYDFy RU

RWKHU DFWLYLWLHV, GR yRX XVH URXWLnHOy

LnIRUPDWLRn IURP WKH GRYHUnPHnW"

05. 527(1B(5G:  YHV, ZH GR, DnG , VKRXOG

SRLnW RXW DOVR FHnWUDO WR RXU HGXFDWLRnDO

DFWLYLWy LV WKH PDLnWHnDnFH RI RnH RI WKH PRVW

SRSXODU ZHEVLWHV Ln WKH ZRUOG Rn SULYDFy LVVXHV,

ZKLFK LV VLPSOy (3,C.RUJ.  6R IRU WKH ODVW ZHHN,

DV D FRnVHTXHnFH RI WKH CRPPLVVLRn'V DFW, ZH SXW

DVLGH WKH RWKHU ZRUN Rn RXU ZHEVLWH DnG IRFXVHG

VROHOy Rn SURYLGLnJ SXEOLF LnIRUPDWLRn UHODWHG

WR WKLV FXUUHnW FRnWURYHUVy.

6R WKHUH DUH WZR SDJHV RI (3,C.RUJ ZLWK

HxWHnVLYH LnIRUPDWLRn DERXW WKH CRPPLVVLRn DV

ZHOO DV WKLV OLWLJDWLRn.

7H( C2857:  YRX VWDUWHG RII WKH GLVFXVVLRn

Ey LnGLFDWLnJ DOO RI WKH GLIILFXOWLHV DnG
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EDUULHUV WKHUH ZRXOG EH WR SURYLGH -- KDYLnJ WKH

VWDWHV SURYLGH WKH YRWHU UHJLVWUDWLRn GDWD WR

WKH CRPPLVVLRn EDVHG Rn YDULRXV VWDWXWHV,

UHJXODWLRnV, RU ZKDWHYHU.  , WDNH LW yRX'UH

UHDOOy JHWWLnJ WR WKH PHULWV WKDW WKLV LV nRW

SXEOLFOy DYDLODEOH IRU WKH PRVW SDUW"  ,V WKDW

WKH SRLnW RI WKLV --

05. 527(1B(5G:  CRUUHFW, YRXU HRnRU.  AnG

ZH WKRXJKW LW ZDV LPSRUWDnW WR VWDWH WKDW DW WKH

RXWVHW.  :H XnGHUVWRRG Ln WKH TXHVWLRnV WKDW yRX

KDG SRVHG WR WKH SDUWLHV IRU WRGDy'V KHDULnJ,

DnG FHUWDLnOy 0U. .REDFK Ln KLV OHWWHU WR WKH

VWDWH VHFUHWDULHV, XVHV WKLV SKUDVH, "SXEOLFOy

DYDLODEOH."  HH SODFHV D JUHDW GHDO RI ZHLJKW Rn

LW.  BXW, Ln IDFW, ZH FRXOG nRW ILnG WKH SKUDVH

Ln Dny RI WKH VWDWH YRWHU SULYDFy ODZV WKDW ZH

ORRNHG DW.  7KH VWDWHV WDON DERXW SXEOLF UHFRUGV

Ln VRPH LnVWDnFHV, RU WKHy WDON DERXW HxHPSWLRnV

ZKLFK SHUPLW WKH UHOHDVH RI YRWHU UHFRUG

LnIRUPDWLRn.  BXW ZH WKRXJKW LW ZDV YHUy

LPSRUWDnW WR PDNH FOHDU WKDW WKLV SKUDVH LV

DFWXDOOy nRW D SKUDVH WKDW KHOSV XV XnGHUVWDnG

WKH SHUPLVVLEOH FLUFXPVWDnFHV XnGHU ZKLFK WKH

GDWD PDy EH UHOHDVHG.

7H( C2857:  2NDy.  AOO ULJKW.  , KDYH VRPH
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TXHVWLRnV IRU WKH GHIHnGDnW.  ,'OO JHW EDFN WR

yRX.

05. 527(1B(5G:  2NDy.  7KDnN yRX.

7H( C2857:  6R Py ILUVW TXHVWLRn LV:

:KDW'V WKH DXWKRULWy, LI Dny, UHOLHG Rn Ey WKH

CRPPLVVLRn WR VyVWHPDWLFDOOy FROOHFW WKLV YRWHU

UHJLVWUDWLRn LnIRUPDWLRn"

, GLGn'W VHH DnyWKLnJ Ln WKH PDWHULDOV

HVWDEOLVKLnJ RU DnyWKLnJ HOVH WKDW WDONHG DERXW

LW.

06. 6HA3,52:  :HOO, , WKLnN WKH PDLn

DXWKRULWy LV WKH HxHFXWLYH RUGHU ZKLFK VHWV RXW

WKH PLVVLRn RI WKH CRPPLVVLRn DnG WKH FKDUWHU

EDVHG Rn WKH HxHFXWLYH RUGHU.  AnG Ln RUGHU WR

FDUUy RXW WKH ZRUN WKDW LV GHILnHG Ln WKRVH

GRFXPHnWV, WKH CRPPLVVLRn nHHGV WR FROOHFW DnG

DnDOyzH LnIRUPDWLRn VR WKDW LW FDn EHVW DGYLVH

WKH SUHVLGHnW Ln WKH UHSRUW WKDW LW'V FKDUJHG

ZLWK FUHDWLnJ.

7H( C2857:  BXW yRX ZRXOG DJUHH WKDW

WKHUH'V nRWKLnJ Ln WKH HxHFXWLYH RUGHU WKDW

VXJJHVWV WKDW yRX -- WKDW WKLV GDWD VKRXOG EH

FROOHFWHG"

06. 6HA3,52:  7KHUH'V nRWKLnJ VSHFLILF

DERXW WKDW, EXW , GRn'W EHOLHYH WKDW DXWKRULWy
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ZRXOG EH UHTXLUHG EHFDXVH LW'V nRW D GHPDnG IRU

LnIRUPDWLRn.  ,W'V D UHTXHVW, DnG WKH CRPPLVVLRn

LV nRW HPSRZHUHG WR HnIRUFH WKDW.  ,W GRHVn'W

KDYH WKH DELOLWy WR VDy yRX PXVW GR LW.  6R LW'V

VLPSOy D UHTXHVW WR WKH VWDWHV DnG nRWKLnJ PRUH

WKDn WKDW.

7H( C2857:  'R yRX ZDnW WR UHVSRnG WR WKH

LVVXH Ln WHUPV RI ZKDW KH EURXJKW XS LnLWLDOOy

UHODWLnJ WR WKH IDFW WKDW, DV LW DSSHDUV WKDW

PRVW VWDWHV, LI nRW DOO RI WKHP, KDYH

UHVWULFWLRnV, DnG WKDW WKHUH'V UHDOOy nRWKLnJ

WKDW'V WRWDOOy SXEOLFOy DYDLODEOH DERXW WKH

UHTXHVW"

06. 6HA3,52:  6R , WKLnN LI ,'P

XnGHUVWDnGLnJ FRUUHFWOy, , WKLnN ZKDW (3,C LV

VDyLnJ LV WKDW WKHy GRn'W KDYH VWDnGLnJ EHFDXVH

WKH ZDy , XnGHUVWDnG ZKDW WKHy'UH VDyLnJ LV WKDW

WKH VWDWHV DUH nRW JRLnJ WR SURYLGH WKH

LnIRUPDWLRn EHFDXVH WKH LnIRUPDWLRn LV SURWHFWHG

XnGHU VWDWH ODZ, Ln ZKLFK FDVH WKHUH ZRn'W EH

LnIRUPDWLRn JRLnJ WR WKH CRPPLVVLRn.  6R WKHUH

FDn'W SRVVLEOy EH Dny LnMXUy EHFDXVH LI WKH

LnIRUPDWLRn LV nRW JRLnJ WR WKH CRPPLVVLRn,

WKHUH'V nR LnMXUy.  7KHUH'V nR AUWLFOH ,,,

VWDnGLnJ.
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7H( C2857:  AUH yRX WDONLnJ DERXW Ln WKH

FRnWHxW RI WKH (3,C LnMXUy WR (3,C PHPEHUV"  ,V

WKDW ZKDW yRX'UH WDONLnJ DERXW"

06. 6HA3,52:  (3,C PHPEHUV.

, DOVR ZDnWHG WR DGGUHVV WKH DOOHJHG

RUJDnLzDWLRnDO LnMXUy EHFDXVH , WKLnN WKDW WKHy

IDLO VWDnGLnJ Rn nXPHURXV OHYHOV.  1RW RnOy GR

WKH PHPEHUV nRW KDYH VWDnGLnJ EHFDXVH WKHLU

VWDWHV DUH nRW SURYLGLnJ WKH LnIRUPDWLRn, EXW,

RUJDnLzDWLRnDOOy, HYHUyWKLnJ WKDW (3,C MXVW

GLVFXVVHG nRZ UHODWHV WR LWV DGYRFDFy PLVVLRn.

AnG , WKLnN WKH FDVHV DUH TXLWH FOHDU WKDW

VLPSOy FKRRVLnJ ZKHUH WR DOORFDWH UHVRXUFHV ZKHn

DGYRFDWLnJ --

7H( C2857:  BXW WKDW'V RnOy RnH SLHFH RI

ZKDW KH WDONHG DERXW.  , PHDn, LI yRX ORRN DW

WKH 3(7A FDVH, LW FHUWDLnOy LV -- WKH DUJXPHnW

ZRXOG EH LWV SXEOLF LnWHUHVW DFWLYLWLHV, ZKLFK

Ln WKLV FDVH LV HGXFDWLnJ WKH SXEOLF LV WKDW Ey

nRW KDYLnJ WKH LnIRUPDWLRn UHODWLnJ WR WKH

DVVHVVPHnW, WKH LPSDFW DVVHVVPHnW, WKHy'UH nRW

Ln D SRVLWLRn WR SXW WKDW LnIRUPDWLRn RXW.

6R, , PHDn -- OHDYLnJ DVLGH DOORFDWLnJ

GLIIHUHnW WKLnJV.  7KH TXHVWLRnV , DVNHG UHDOOy

UHODWHG WR ZKDW ZDV WKH UROH RI WKH PHPEHUV Ln
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RUGHU WR PDNH D GHFLVLRn DV WR ZKHWKHU, yRX

NnRZ, WKH ILUVW WKHRUy RI RUJDnLzDWLRnDO

VWDnGLnJ EDVHG Rn PHPEHUVKLS DV RSSRVHG WR WKH

3(7A FDVH, ZKLFK , WKLnN LV SUHPLVHG Rn

DFWLYLWLHV, nRW Rn PHPEHUVKLS.

06. 6HA3,52:  CRUUHFW.  7KRXJK WKH 3(7A

FDVH LGHnWLILHG D FRnFUHWH LnMXUy WR WKH

RUJDnLzDWLRn, D SHUFHSWLEOH LnMXUy WKHy FDOOHG

LW, EHFDXVH WKHy ZHUH nRW -- Ln WKDW FDVH, WKHUH

ZDV DJHnFy -- VRPH DJHnFy LnDFWLRn WKDW

SUHYHnWHG WKH RUJDnLzDWLRn IURP ILOLnJ

FRPSODLnWV ZLWK WKH DJHnFy.  6R WKHUH ZDV D

SHUFHSWLEOH LnMXUy WR WKH RUJDnLzDWLRn.

HHUH yRX KDYH Dn RUJDnLzDWLRn ZKRVH PLVVLRn

LV DGYRFDFy.  7KHy PDy EH YHUy, YHUy LnWHUHVWHG

Ln SULYDFy, DnG WKHy PDy EH HxSHUW --

7H( C2857:  AGYRFDFy EXW DOVR Ln WHUPV RI

LnIRUPLnJ WKH SXEOLF, LI , XnGHUVWRRG.  7KH

HGXFDWLRnDO DVSHFW ZRXOG EH LnIRUPLnJ WKH SXEOLF

RI WKLV LnIRUPDWLRn, DnG WKHy'UH nRW JHWWLnJ LW.

06. 6HA3,52:  CRUUHFW, EXW WKH LnIRUPDWLRn

GRHVn'W HxLVW, DnG , JXHVV WKDW JRHV WR WKH

LnIRUPDWLRnDO VWDnGLnJ EHFDXVH , EHOLHYH WKDW

WKH FDVHV UHTXLUH WKDW WKH LnIRUPDWLRn DFWXDOOy

EH Ln HxLVWHnFH Ln RUGHU WR --
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7H( C2857:  YRX KDYH WR ORRN DW WKH VWDWXWH

ILUVW.  AnG LI yRX ORRN DW WKH VWDWXWH, WKH

(-GRYHUnPHnW AFW UHTXLUHV WKDW EHIRUH WKH

FROOHFWLRn RI WKH GDWD WDNH SODFH, WKDW yRX

ZRXOG'YH GRnH WKLV LPSDFW VWDWHPHnW, ZKLFK LV

GLIIHUHnW WKDn WKH FDVHV WKDW KDYH LnGLFDWHG

ZKHUH WKH VWDWXWH UHTXLUHV.  :KDW , VDLG LV WKDW

WKH SUHUHTXLVLWH WR WKH GLVFORVXUH KDGn'W

KDSSHnHG Ln WKH RWKHU FDVH, ZKLFK , WKLnN LV --

, FDn'W UHPHPEHU ZKLFK FDVH LW LV.

06. 6HA3,52:  ,W ZDV )ULHnGV RI AnLPDOV, ,

WKLnN.

7H( C2857:  YHDK, Ln WHUPV RI WKDW RnH,

ZKLFK LV nRW ZKDW ZH'UH WDONLnJ DERXW.

(-GRYHUnPHnW AFW GRHVn'W UHTXLUH -- LW

UHTXLUHV LW XS IURnW EHIRUH yRX ZRXOG'YH

FROOHFWHG GDWD.

06. 6HA3,52:  YHV.  BXW , WKLnN, WKHn, LW'V

D TXHVWLRn RI WKH CRPPLVVLRn nRW EHLnJ VXEMHFW

WR WKH (-GRYHUnPHnW.  6R LW KDV nR UHTXLUHPHnW

WR FUHDWH WKDW --

7H( C2857:  7KDW'V ZKy ZH'UH JHWWLnJ EDFN

WR VRPH RI WKHVH VWDnGLnJ WKLnJV.

06. 6HA3,52:  5LJKW.

7H( C2857:  6R OHW'V JHW EDFN WR VRPH RI

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



   27

WKH RWKHU TXHVWLRnV WKDW , KDG.

6R yRXU YLHZ RI LW LV LW'V LPSOLFLW Ln WKH

HxHFXWLYH RUGHU WKDW WKHy FDn FROOHFW ZKDWHYHU

WKHy WKLnN LV LPSRUWDnW IRU WKHLU PLVVLRn"

06. 6HA3,52:  5LJKW.  AnG , ZRXOG UHIHU

EDFN WR WKH 0DyHU FDVH, ZKLFK ZDV WKH 5HDJDn

7DVN )RUFH Rn 'HUHJXODWLRn WKDW ZDV DGGUHVVHG Ln

MDyer v. Bush, D VLPLODU NLnG RI FRPPLVVLRn

FKDLUHG Ey WKH YLFH SUHVLGHnW DOVR JDWKHULnJ

LnIRUPDWLRn Ln RUGHU WR PDNH UHFRPPHnGDWLRnV.

,W'V nRW XnFRPPRn WR WKLnN WKDW Ln WKH

RUGLnDUy WDVN RI SUHSDULnJ D UHSRUW DnG VWXGyLnJ

Dn LVVXH, WKDW yRX ZRXOG nHHG LnIRUPDWLRn.

7H( C2857:  2NDy.  , MXVW ZDV FXULRXV DV WR

ZKHWKHU WKHUH ZDV VRPHWKLnJ , KDG PLVVHG.

:KDW VHUYLFHV KDYH RU ZLOO EH SURYLGHG Ey

G6A WR WKH CRPPLVVLRn"  BHFDXVH , nRWLFH WKDW

WKH HxHFXWLYH RUGHU VDyV WKDW, "G6A VKDOO

SURYLGH WKH CRPPLVVLRn ZLWK DGPLnLVWUDWLYH

VHUYLFHV, IXnGV, IDFLOLWLHV, VWDII, HTXLSPHnW,

RWKHU VXSSRUW VHUYLFHV DV EH nHFHVVDUy."

6R KDYH WKHy -- LV WKH CRPPLVVLRn IXOOy

RSHUDWLRnDO"  HDYH WKHy VHW XS Dn RIILFH"  :KHUH

LV LW ORFDWHG"  AUH yRX XVLnJ Dny G6A VHUYLFHV"

06. 6HA3,52:  6R WKH CRPPLVVLRn LV Ln LWV
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LnIDnFy.  7KHUH KDV nRW yHW EHHn D PHHWLnJ.  G6A

LV WDVNHG ZLWK VSHFLILF OLPLWHG DGPLnLVWUDWLYH

VXSSRUW, OLNH DUUDnJLnJ WUDYHO IRU WKH PHPEHUV,

PDyEH DVVLVWDnFH ZLWK ERRNLnJ PHHWLnJ ORFDWLRnV.

0RVWOy ORJLVWLFDO.  7KDW'V ZKDW'V HnYLVLRnHG DW

WKLV VWDJH.

7H( C2857:  2NDy.  ,V WKDW ZKDW yRX'UH

HxSHFWLnJ LW WR GR Ln WKH IXWXUH"

06. 6HA3,52:  YHV.  2I FRXUVH, WKH

CRPPLVVLRn LV nRW UHDOOy XS DnG UXnnLnJ, yRX

NnRZ, WR Dny JUHDW HxWHnW.

7H( C2857:  :KHUH LV LW ORFDWHG DW WKLV

SRLnW"  'RHV LW KDYH Dn RIILFH"

06. 6HA3,52:  :HOO, , GRn'W NnRZ WKDW LW

KDV GHGLFDWHG RIILFH VSDFH.  , EHOLHYH LW'V WKH

2IILFH RI WKH 9LFH 3UHVLGHnW, VLnFH WKH YLFH

SUHVLGHnW LV WKH FKDLU RI WKH CRPPLWWHH.

7H( C2857:  AOO ULJKW.  :KDW KDV EHHn RU

ZLOO EH WKH LnYROYHPHnW RI CRPPLVVLRnHU CKULVWy

0FCRUPLFN DnG/RU WKH (OHFWLRn AVVLVWDnFH

CRPPLVVLRn Ln WKH GHFLVLRn-PDNLnJ SURFHVV RI WKH

CRPPLVVLRn VLnFH VKH KHDGV WKH (OHFWLRn

AVVLVWDnFH CRPPLVVLRn"

06. 6HA3,52:  6KH'V D PHPEHU RI WKH

CRPPLVVLRn EXW nRW WKHUH DV SDUW RI KHU (AC
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UROH.  ,W'V FRPSOHWHOy GLVWLnFW IURP WKDW.

6KH'V WKHUH DV MXVW D PHPEHU RI WKH CRPPLVVLRn

GXH WR KHU HxSHUWLVH, DnG VKH ZRXOG SDUWLFLSDWH

Ln WKH GHFLVLRn-PDNLnJ DnG WKH GHOLEHUDWLRnV WR

WKH HxWHnW VKH'V SUHVHnW DW WKH PHHWLnJV.

7H( C2857:  6R WKHUH'V nRW JRLnJ WR EH Dny

UROH RU Dny LnIRUPDWLRn SURYLGHG RU Dny UROH Ey

(OHFWLRn AVVLVWDnFH CRPPLVVLRn"  ,V WKDW ZKDW

yRX'UH VDyLnJ"

06. 6HA3,52:  :HOO, VKH ZRXOG nRW EH WKHUH

DV SDUW RI -- Ln KHU FDSDFLWy -- Ln WKDW

FDSDFLWy DV --

7H( C2857:  :HOO, WKDW'V nRW TXLWH ZKDW ,

DVNHG.

06. 6HA3,52:  2NDy.

7H( C2857:  :KDW , DVNHG LV -- VKH'V PDyEH

nRW DV WKH KHDG DVVLJnHG WR LW OLNH WKH VWDWH

VHFUHWDUy RI D SDUWLFXODU VWDWH, EXW Py TXHVWLRn

LV ZKHWKHU WKH (OHFWLRn AVVLVWDnFH CRPPLVVLRn LV

JRLnJ WR SURYLGH DVVLVWDnFH WR WKH CRPPLVVLRn"  

6R yRX KDYH KHU -- , PHDn, WKHUH'V FDVHV

WKDW WDON DERXW GXDO UROH RI EHLnJ Ln VRUW RI D

SULYDWH Ln WKH JRYHUnPHnW.

06. 6HA3,52:  5LJKW.  ,'P nRW DZDUH WKDW

WKHy ZRXOG EH SURYLGLnJ Dny DVVLVWDnFH.  , FDn
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GRXEOH-FKHFN WKDW IRU WKH CRXUW, EXW Py

XnGHUVWDnGLnJ LV WKDW WKHy ZRXOG nRW EH

SURYLGLnJ DVVLVWDnFH, DnG VKH LV Rn WKH ERDUG

VLPSOy DV D PHPEHU RI WKH CRPPLVVLRn.

7H( C2857:  AOO ULJKW.  7KH HxHFXWLYH RUGHU

WDONV DERXW RWKHU IHGHUDO DJHnFLHV ZLOO, TXRWH,

"CRRSHUDWH ZLWK WKH CRPPLVVLRn."

Any RWKHU IHGHUDO DJHnFLHV FXUUHnWOy

FRRSHUDWLnJ ZLWK WKH CRPPLVVLRn"

06. 6HA3,52:  1R.  5LJKW nRZ WKHUH DUH nR

RWKHU IHGHUDO PHPEHUV RI WKH CRPPLVVLRn.  ,

GRn'W NnRZ RI Dny RWKHU IHGHUDO DJHnFLHV ZRUNLnJ

ZLWK WKH CRPPLVVLRn.

7H( C2857:  6R OHW PH PRYH LnWR WKH ZHEVLWH

Ln WHUPV RI ZKLFK -- LW DSSHDUV WR EH Dn AUPy

ZHEVLWH"

06. 6HA3,52:  YHV.

7H( C2857:  6R WKDW'V nRW JRLnJ WR EH --

WKDW GRHVn'W LnYROYH D IHGHUDO DJHnFy"

06. 6HA3,52:  :HOO, LW'V D VLWH WKDW HxLVWV

WR WUDnVIHU ODUJH GDWD VLWHV, EXW WKDW LV PRUH

RI Dn ,7 WRRO.  ,W'V nRW -- LW GRHVn'W LnYROYH

WKHLU -- WKH PLOLWDUy LV nRW HnJDJHG Ln WKH ZRUN

RI WKH CRPPLVVLRn Ln Dny VXEVWDnWLYH ZDy.

7H( C2857:  /HW PH DVN LW WKLV ZDy.  :KR
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RSHUDWHV WKH ZHEVLWH WKDW'V nDPHG Ln WKH

CRPPLVVLRn'V UHTXHVW"  ,V WKDW D FRPSRnHnW RI --

LW ORRNV -- WKHy GLG Dn LPSDFW VWDWHPHnW

WKHPVHOYHV DERXW WKH ZHEVLWH, WKH '2' GLG, ZKLFK

LV REYLRXVOy D IHGHUDO DJHnFy, RU ZLOO EH

FRnVLGHUHG XnGHU WKH GHILnLWLRn.  

6R ZKR LV JRLnJ WR DFWXDOOy RSHUDWH WKH

ZHEVLWH"  6RPHERGy KDV WR.  , DVVXPH LW'V nRW

WKH CRPPLVVLRn.  ,V LW WKH '2'"

06. 6HA3,52:  6R WKH ZDy , XnGHUVWDnG LW

ZRUNV LV WKDW WKH XVHU XSORDGV WKH GDWD, DnG

WKHn LW'V GRZnORDGHG Ey WKH CRPPLVVLRn; WKDW '2'

GRHVn'W SODy D UROH Ln WKDW RWKHU WKDn

PDLnWDLnLnJ WKH VLWH.  7KHy GRn'W VWRUH WKH

GDWD.  7KHy GRn'W DUFKLYH WKH GDWD.  ,W GHOHWHV

DIWHU WZR ZHHNV , EHOLHYH LV WKH PDxLPXP DPRXnW

RI WLPH.

7H( C2857:  6R VDy WKLV DJDLn.  7KHy

PDLnWDLn LW"

06. 6HA3,52:  :HOO, LW'V WKHLU VLWH.

7H( C2857:  5LJKW.  6R WKHy UHFHLYH WKH

GDWD DnG PDLnWDLn LW IRU WKH WZR ZHHNV"

06. 6HA3,52:  :HOO, WKH SHUVRn XSORDGLnJ

WKH GDWD FDn VHW WKH WLPH WKDW --

7H( C2857:  AnG ZKR LV XSORDGLnJ WKH GDWD"
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06. 6HA3,52:  7KH VWDWHV, IRU HxDPSOH.  ,I

WKHy ZDnW WR XSORDG WKH GDWD WR WKH VLWH, WKHy

FDn VHW Dn HxSLUDWLRn GDWH RI -- LW PXVW EH OHVV

WKDn WZR ZHHNV.  6R D PDxLPXP RI WZR ZHHNV WKDW

LW FDn UHPDLn Rn WKH VHUYHU.

7H( C2857:  6R '2', DFFRUGLnJ WR yRX, KDV

nR UROH"

06. 6HA3,52:  7KDW'V ULJKW, RWKHU WKDn, RI

FRXUVH, WKDW LW UXnV WKH 6A)( VyVWHP.

, GLG ZDnW WR DGGUHVV, VLnFH ZH'UH WDONLnJ

DERXW WKDW VyVWHP, WKH GHFODUDWLRn WKDW WKH

SODLnWLII SXW Ln DERXW JHWWLnJ LnVHFXUH RU HUURU

PHVVDJHV.  ,I yRX UHDG WKURXJK WKH ZHEVLWH IRU

6A)( LWVHOI, LW'V FOHDU WKDW LW'V WHVWHG DnG

FHUWLILHG WR ZRUN ZLWK :LnGRZV ;3 DnG 0LFURVRIW

(xSORUHU.  6R WKH EURZVHUV WKDW (3,C'V GHFODUDnW

XVHG ZHUH GRRJOH DnG 1HWVFDSH, , EHOLHYH, nRW

(xSORUHU.  ,I yRX SOXJ LW LnWR (xSORUHU, LW

ZRUNV MXVW ILnH.  AnG WKDW'V Ln WZR GLIIHUHnW

SODFHV Rn WKH ZHEVLWH ZKHUH LW PDNHV WKDW FOHDU,

WKDW WKDW'V WKH EURZVHU WKDW yRX nHHG WR XVH.

, KDYH DFWXDOOy FRPSLOHG VRPH RI WKH

SHUWLnHnW LnIRUPDWLRn IURP WKH 6A)( VLWH WKDW ,

FDn SURYLGH WR WKH CRXUW DnG D FRSy IRU WKH

SODLnWLII DV ZHOO, LI LW'V KHOSIXO.
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7H( C2857:  CHUWDLnOy.

6R OHW PH VHH LI , XnGHUVWDnG LW.  7KH

FRPSXWHU VyVWHP WKDW'V JRLnJ WR RSHUDWH Ln WHUPV

RI WKLV LnIRUPDWLRn, yRX VHHP WR EH VDyLnJ WKDW

WKH ZHEVLWH Ey '2' LV VRUW RI OLNH D FRnGXLW,

VKDOO ZH VDy --

06. 6HA3,52:  YHV.

7H( C2857:  -- WR D VyVWHP RI yRXU RZn.

6R yRX'UH JRLnJ WR KDYH yRXU RZn GDWDEDVH

DW WKH CRPPLVVLRn"

06. 6HA3,52:  6R , GRn'W NnRZ HxDFWOy ZKDW

WKH CRPPLVVLRn -- LW ZLOO EH VWRUHG Ln WKH :KLWH

HRXVH HPDLO, RU WKH :KLWH HRXVH VHUYHUV.  6R LW

ZLOO EH Rn WKH :KLWH HRXVH VyVWHP.  BXW ZKDW WKH

CRPPLVVLRn LV JRLnJ WR GR Ey ZDy RI XVLnJ WKH

GDWD DnG FRPSLOLnJ WKH GDWD, , FDn'W VSHDN WR

WKDW yHW.

7H( C2857:  6R yRX'UH DVVXPH LW'V HLWKHU

JRLnJ WR EH WKH CRPPLVVLRn RU WKH :KLWH HRXVH

WKDW ZRXOG RZn DnG RSHUDWH WKH FRPSXWHU VyVWHP

Rn ZKLFK WKH GDWD LV JRLnJ WR EH VWRUHG"

06. 6HA3,52:  YHV.  AnG WKH HPDLO DGGUHVV

WKDW ZDV SURYLGHG Ln WKH OHWWHU WR WKH VWDWHV LV

D :KLWH HRXVH HPDLO DGGUHVV WKDW'V PDLnWDLnHG Ey

WKH :KLWH HRXVH, WKH VDPH VyVWHP WKDW VXSSRUWV
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WKH SUHVLGHnW DnG WKH YLFH SUHVLGHnW DnG VHFXUHV

WKHLU FRPPXnLFDWLRnV.

7H( C2857:  6R LW JHWV Rn WKH '2'.  7KHn

KRZ LV LW JRLnJ WR EH WUDnVIHUUHG WR WKH :KLWH

HRXVH FRPSXWHU VyVWHP"  :KR LV GRLnJ WKDW"

06. 6HA3,52:  6R Py XnGHUVWDnGLnJ LV WKDW

WKH CRPPLVVLRn WKHn GRZnORDGV WKH LnIRUPDWLRn

IURP 6A)(, DnG WKHn LW ZRXOG EH NHSW Ln WKH

:KLWH HRXVH VyVWHPV.

7H( C2857:  6R WKHy KDYH Dn ,7 VWDII WKDW'V

HxSHFWHG WR GR WKLV"

06. 6HA3,52:  :HOO, , GRn'W NnRZ KRZ

WKHy'UH XVLnJ RU JRLnJ WR XVH ,7 VWDII, EXW WKH

2IILFH RI AGPLnLVWUDWLRn, ZKLFK VHUYHV WKH

2IILFH RI WKH 3UHVLGHnW JHnHUDOOy LV DOVR ZLWKLn

WKH (xHFXWLYH 2IILFH RI WKH 3UHVLGHnW DnG

PDLnWDLnV WKH :KLWH HRXVH VyVWHPV.

7H( C2857:  YRX DOVR -- , EHOLHYH LW ZDV D

OHWWHU WKDW JDYH Dn HPDLO DGGUHVV.  :KR RZnV DnG

RSHUDWHV WKH FRPSXWHU VyVWHP DVVRFLDWHG ZLWK WKH

HPDLO"

06. 6HA3,52:  6R WKDW'V WKH :KLWH HRXVH --

WKH RYS.JRY DGGUHVV.

7H( C2857:  6R WKLV ZLOO EH Rn WKH :KLWH

HRXVH --
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06. 6HA3,52:  YHDK.

7H( C2857:  AnG VR Dny RWKHU DJHnFLHV,

IHGHUDO DJHnFLHV SURYLGH VXSSRUW VHUYLFHV IRU

WKH :KLWH HRXVH'V FRPSXWHU VyVWHP"

06. 6HA3,52:  :HOO, , WKLnN WKDW'V D

FRPSOLFDWHG TXHVWLRn VLPSOy EHFDXVH VRPH RI WKH

GHWDLOV DERXW KRZ WKH -- WKH PHFKDnLFV RI WKH

:KLWH HRXVH ,7 LV VRPHWKLnJ WKDW PDy nRW EH

DSSURSULDWH WR VDy Ln D SXEOLF VHWWLnJ

EHFDXVH --

7H( C2857:  :HOO, OHW PH MXVW SXW LW WKLV

ZDy.  2EYLRXVOy, ,'P WUyLnJ WR VHH LI yRX'UH

JHWWLnJ Dny -- yRXU DUJXPHnW LV (-GRYHUnPHnW AFW

GRHVn'W DSSOy EHFDXVH WKHUH'V nR IHGHUDO DJHnFy

WKDW'V LnYROYHG.

06. 6HA3,52:  YHV.

7H( C2857:  6R ,'P HxSORULnJ ZKHWKHU WKHUH

DFWXDOOy LV D IHGHUDO DJHnFy WKDW'V LnYROYHG.

06. 6HA3,52:  , XnGHUVWDnG, EXW , WKLnN WKH

WHVW LV nRW nHFHVVDULOy WR ORRN WR VHH LI

WKHUH'V RnH PHPEHU RU RnH OLWWOH SLHFH RI

VXSSRUW.

7H( C2857:  1R.  ,'P MXVW WUyLnJ WR VHH Ln

WHUPV RI KRZ WKH GDWD ZRXOG EH -- ZRXOG FRPH, EH

FROOHFWHG, VWRUHG, ZKHWKHU yRX'UH GRLnJ D
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VHSDUDWH GDWDEDVH RU KRZ yRX'UH GRLnJ WKLV.  YRX

VHHP WR EH LnGLFDWLnJ WKDW '2''V ZHEVLWH ZRXOG

PDLnWDLn LW DW OHDVW IRU WKH SHULRG RI WLPH

XnWLO LW JRW WUDnVIHUUHG, ULJKW"

06. 6HA3,52:  YHV.  7KLV FRnGXLW VyVWHP

ZRXOG KDYH LW IRU -- XnWLO LW'V GRZnORDGHG.  6R

IURP WKH WLPH LW'V XSORDGHG XnWLO WKH WLPH LW'V

GRZnORDGHG IRU D PDxLPXP RI WZR ZHHNV DnG

VKRUWHU LI WKDW'V ZKDW'V VHW Ey WKH VWDWHV.

7H( C2857:  AnG WKHn yRX DOVR WDONHG DERXW

DW VRPH SRLnW, DOWKRXJK LW ZRXOG EH DOOHJHGOy

DnRnyPRXV, EXW ZKDW VyVWHP LV JRLnJ WR EH XVHG

WR SXEOLVK WKH YRWHU LnIRUPDWLRn"

06. 6HA3,52:  :HOO, RnH SXEOLFDWLRn , WKLnN

LV XnFOHDU DW WKLV SRLnW EHFDXVH LW'V nRW FOHDU

ZKDW ZRXOG EH SXEOLVKHG.  , WKLnN 0U. .REDFK

PDGH FOHDU WKDW WKH UDZ GDWD ZRXOG nRW EH

SXEOLVKHG.  7KDW'V MXVW -- ZH GRn'W NnRZ DW WKLV

SRLnW.

7H( C2857:  6R GR yRX NnRZ ZKR ZRXOG EH

PDNLnJ LW DnRnyPRXV"  :KR ZRXOG EH LnYROYHG Ln

GRLnJ WKLV"

, JXHVV WKH RWKHU TXHVWLRn LV:  ,V WKH

:KLWH HRXVH VHUYHU Ln D SRVLWLRn WR WDNH -- ,

PHDn, WKLV LV D ORW RI LnIRUPDWLRn.  AVVXPLnJ
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DOO WKHVH VWDWHV DFWXDOOy SURYLGHG yRX WKH

LnIRUPDWLRn, DUH WKHy JRLnJ WR DFWXDOOy KDnGOH

LW"

06. 6HA3,52:  , DVVXPH --

7H( C2857:  , FRXOG VHH '2' KDnGOLnJ LW,

EXW GR yRX NnRZ"

06. 6HA3,52:  , GRn'W NnRZ, EXW ,'P

DVVXPLnJ WKHy KDYH D ZDy WR KDnGOH LW.

7H( C2857:  AOO ULJKW.  , JXHVV ,'OO VWDUW

ZLWK yRX DnG WKHn ZRUN EDFN WR (3,C, EXW WKLV LV

VRUW RI yRXU EHVW DUJXPHnWV Rn LUUHSDUDEOH KDUP.

HRZ DUH WKH GHIHnGDnWV KDUPHG LI WKHy'UH

UHTXLUHG WR FRnGXFW DnG GLVFORVH D SULYDFy

DVVHVVPHnW EHIRUH FROOHFWLnJ YRWHU LnIRUPDWLRn"

,V WKHUH Dny KDUP WR yRX WR GR WKLV EHIRUH yRX

KDG FROOHFWHG LW"

06. 6HA3,52:  :HOO, yHV.  , PHDn,

EHFDXVH -- RXU SRVLWLRn LV WKDW WKHy'UH nRW

VXEMHFW WR WKH (-GRYHUnPHnW AFW EHFDXVH WKHy'UH

nRW Dn DJHnFy, WKHn ZH ZRXOG EH UHTXLUHG WR GR

VRPHWKLnJ WKDW ZH'UH nRW UHTXLUHG WR GR.  6R ,

WKLnN WKHUH'V LnKHUHnW KDUP WKHUH.

AnG, yRX NnRZ, WKHUH'V DOVR D FHUWDLn

DPRXnW RI -- yRX NnRZ, WKH SULYDFy DVVHVVPHnW LV

nRUPDOOy GRnH Ey VSHFLILF RIILFHUV DnG DJHnFLHV.
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6R LW'V VHW XS Ln D ZDy WKDW GRHVn'W ILW YHUy

ZHOO WR WKH CRPPLVVLRn.  ,W WDONV DERXW FKLHI

LnIRUPDWLRn RIILFHUV DnG SRVLWLRnV WKDW DUH

DSSRLnWHG DV SDUW RI WKH (-GRYHUnPHnW AFW Ln

DJHnFLHV.  BXW EHFDXVH WKH CRPPLVVLRn LV nRW Dn

DJHnFy, LW GRHVn'W KDYH WKRVH WKLnJV.  6R WKHUH

ZRXOG EH D FHUWDLn DPRXnW RI ILJXULnJ RXW ZKDW

WR GR ZLWK WKDW.

7H( C2857:  :HOO, , ZDV SURYLGHG -- ,

GLGn'W JHW D FKDnFH WR ORRN DW DOO RI WKH

HxKLELWV, EXW LW ORRNV DV LI WKH GRYHUnPHnW, RU

'2', KDV DOUHDGy GRnH D -- SXUVXDnW WR WKH (-GRY

AFW -- D SULYDFy LPSDFW VWDWHPHnW IRU WKH

ZHEVLWH LVVXHG Ey '2' WKDW yRX SODn Rn KDYLnJ

DOO RI WKLV GDWD DW OHDVW EH PDLnWDLnHG

LnLWLDOOy"

06. 6HA3,52:  :H JRW WKH HxKLELWV 30

PLnXWHV EHIRUH ZH FDPH KHUH.  6R , KDYHn'W

VWXGLHG WKHP, EXW WKDW'V ZKDW LW DSSHDUV WR EH.

BXW '2' LV Dn DJHnFy EXW WKH CRPPLVVLRn LV nRW.

7H( C2857:  2NDy.  AnG Dny SXEOLF LnWHUHVW

Ln IRUHJRLnJ WKLV SULYDFy DVVHVVPHnW"

06. 6HA3,52:  ,'P VRUUy.  3XEOLF LnWHUHVW"

7H( C2857:  Any SXEOLF LnWHUHVW"  , PHDn,

LW'V RnH RI WKH WKLnJV yRX KDYH WR ZHLJK.
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:KDW'V yRXU SXEOLF LnWHUHVW Ln nRW GRLnJ LW"

06. 6HA3,52:  :HOO, , WKLnN --

7H( C2857:  7KLV LV DURXnG GRLnJ D SULYDFy

DVVHVVPHnW.

06. 6HA3,52:  , XnGHUVWDnG.

, WKLnN LnLWLDOOy SODLnWLII LV VHHNLnJ

HxWUDRUGLnDUy HPHUJHnFy UHOLHI.  6R, UHDOOy, WKH

EXUGHn LV Rn WKHP, EXW , WKLnN --

7H( C2857:  ,'P JRLnJ WR DVN WKHP WKH VDPH

WKLnJ, EXW ,'P MXVW DVNLnJ yRX.  , PHDn,

EDODnFLnJ SXEOLF LnWHUHVW, LV WKHUH DnyWKLnJ Ln

yRXU SHUVSHFWLYH"

06. 6HA3,52:  , PHDn, , WKLnN WKH SXEOLF

LnWHUHVW LV WKDW WKHUH'V, yRX NnRZ, EHHn D

SULRULWy WKDW WKHUH'V LPSRUWDnW ZRUN WR EH GRnH

Ey WKLV FRPPLVVLRn, DnG WKDW LW VKRXOG EH

SHUPLWWHG WR JR IRUZDUG, DnG, yRX NnRZ, GR WKH

PLVVLRn WKDW WKH SUHVLGHnW WKLnNV LV LPSRUWDnW

WR KDYH GRnH.  7KDW'V Ln WKH SXEOLF LnWHUHVW, WR

EH DEOH WR FDUUy Rn WKDW ZRUN.

6R, yRX NnRZ, , WKLnN WKHUH'V D SXEOLF

LnWHUHVW Ln SURFHHGLnJ YHUVXV ZH EHOLHYH nR

SXEOLF LnWHUHVW Ln WKH FRnWUDUy EHFDXVH WKHUH'V

nR VWDnGLnJ DnG EHFDXVH WKHUH'V nRW Dn DJHnFy

LnYROYHG WKDW'V UHTXLUHG.
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7H( C2857:  7KHn, REYLRXVOy, , KDYH WR ILnG

VWDnGLnJ EHIRUH ZH JRW WR WKLV LVVXH.

06. 6HA3,52:  YHV.

7H( C2857:  , MXVW ZDnWHG WR VHH ZKDW yRXU

DnVZHU ZRXOG EH.

2NDy.  7KDnN yRX.

06. 6HA3,52:  , ZDnWHG WR VDy RnH PRUH

WKLnJ EHIRUH , IRUJRW.

7H( C2857:  CHUWDLnOy.

06. 6HA3,52:  :KHn 0U. .REDFK ILOHG KLV

GHFODUDWLRn, KLV ILUVW GHFODUDWLRn , WKLnN Rn

-XOy 5WK, ZH VDLG WKDW nR LnIRUPDWLRn KDG FRPH

LnWR WKH VLWH.  BXW yHVWHUGDy WKH 6WDWH RI

AUNDnVDV GLG WUDnVPLW LnIRUPDWLRn, DnG LW KDV

nRW EHHn GRZnORDGHG.  6R LW KDVn'W EHHn

DFFHVVHG, EXW LW LV Ln WKH 6A)( VLWH.

7H( C2857:  6R LW'V Rn WKH '2' VLWH"

06. 6HA3,52:  YHV.

7H( C2857:  7KDW yRX FDOOHG D 6A)( VLWH.

06. 6HA3,52:  YHV.

7H( C2857:  2NDy.

06. 6HA3,52:  :RXOG YRXU HRnRU ZDnW D FRSy"

7H( C2857:  YHV.  ,I yRX SDVV LW XS WR

0V. 3DWWHUVRn, ,'G DSSUHFLDWH LW, DnG JLYH LW WR

SODLnWLIIV.
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06. 6HA3,52:  YRXU HRnRU, , KDYH RnH PRUH

KDnGRXW, LI YRXU HRnRU ZDnWV LW, WKDW UHODWHV WR

VWDnGLnJ.  ,W'V VLPSOy D FRSy RI D GHFLVLRn IURP

2014, IURP -XGJH APy BHUPDn -DFNVRn WKDW

LnYROYHV (3,C.  ,W'V FDOOHG EP,C vs. DeSDrtPent

oI EducDtion, DnG LW DGGUHVVHV WKH

RUJDnLzDWLRnDO VWDnGLnJ UHDOOy Ln YHUy

FORVHOy DnDORJRXV FLUFXPVWDnFHV.

7H( C2857:  YHDK.  ,'P IDPLOLDU ZLWK WKH

FDVH.  , NnRZ ZKDW LW LV.

06. 6HA3,52:  , NnRZ yRX DUH.  2NDy.

7H( C2857:  7KDnN yRX.

BXW OHW PH MXVW DVN RnH ODVW TXHVWLRn.

6LnFH '2' LV PDLnWDLnLnJ -- WKHLU ZHEVLWH LV

PDLnWDLnLnJ WKH GDWD, ZKy VKRXOGn'W WKHy GR WKH

DVVHVVPHnW"  7KHy'UH D IHGHUDO DJHnFy, DnG

WKHy'UH EDVLFDOOy LnYROYHG Ln DW OHDVW

PDLnWDLnLnJ RI WKH GDWD WKDW'V EHLnJ FROOHFWHG.

6R ZKy VKRXOGn'W WKHy, DV D IHGHUDO DJHnFy, GR

Dn LPSDFW VWDWHPHnW UHODWLnJ WR WKH GDWD WKDW

WKHy KDYH Rn WKHLU ZHEVLWH"

06. 6HA3,52:  6R , XnGHUVWDnG WKDW WKHy'YH

GRnH Dn DVVHVVPHnW IRU WKH VLWH, DnG LW FDn'W --

7H( C2857:  BXW IRU WKH VLWH Ln JHnHUDO.

06. 6HA3,52:  5LJKW.  BXW LW FDn'W EH WKH
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FDVH WKDW ZKHn yRX KDYH D VKDULnJ VLWH OLNH

WKLV, LW DFWV DV D FRnGXLW, WKDW HYHUy WLPH

LnIRUPDWLRn LV XSORDGHG, WKDW yRX KDYH WR KDYH D

VHSDUDWH 3ULYDFy ,PSDFW AVVHVVPHnW.

7H( C2857:  , GRn'W NnRZ WKDW WKDW'V

nHFHVVDULOy WUXH.  , PHDn, LW VHHPV WR PH --

,'OO KDYH WR JR EDFN DnG ORRN DW WKH (-GRY AFW,

EXW LW VHHPV WR PH LI yRX ZHUH GHDOLnJ ZLWK

LVVXHV RI GDWD DnG SULYDFy, FHUWDLnOy HOHFWLRn

UHJLVWUDWLRn GDWD PDy EH GLIIHUHnW WKDn VRPH

RWKHU GDWD Ln WHUPV RI ZKDW LW ZRXOG -- ZKDW

ZRXOG EH GRnH, ZKy WKHy ZRXOGn'W EH REOLJHG WR

GR RnH.

06. 6HA3,52:  BHFDXVH WKHUH DUH YHUy

VSHFLILF UHTXLUHPHnWV.  (YHn Ln WKH (-GRYHUnPHnW

AFW, WKHy KDYH WR EH FROOHFWLnJ WKH LnIRUPDWLRn.

AnG , WKLnN ZKHn WKHy DUH SDVVLYH --

7H( C2857:  :HOO, DUHn'W WKHy FROOHFWLnJ

LW"

06. 6HA3,52:  :HOO, nR, EHFDXVH WKHy'UH D

SDVVLYH ZHEVLWH WKDW -- , PHDn, D SDVVLYH VLWH

WKDW SHRSOH XSORDG WKH LnIRUPDWLRn WR.  YRX

NnRZ, '2' LV nRW PRnLWRULnJ ZKDW LnIRUPDWLRn LV

EHLnJ XSORDGHG.  ,W LV D ZDy WR EH DEOH WR VHnG

ODUJH GDWD VHWV.
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7H( C2857:  BXW WKDW'V WUXH RI DnyWKLnJ

WKDW WKHy XVH WKLV ZHEVLWH IRU, EXW WKHy ZHnW

DKHDG DnG GLG RnH.

06. 6HA3,52:  7KHy GLG RnH IRU WKH VyVWHP.

7H( C2857:  5LJKW.  BXW, REYLRXVOy, WKHy

WKRXJKW WKDW LW ZDV DSSURSULDWH WR GR LW.  ,

GRn'W XnGHUVWDnG WKH GLVWLnFWLRn.

06. 6HA3,52:  6R , WKLnN WKH GLVWLnFWLRn LV

WR GR LW IRU WKH VHFXULWy RI WKH VLWH.  :ULW

ODUJH LV RnH WKLnJ, EXW WR GR LW HYHUy WLPH D

XVHU DnyZKHUH Ln WKH FRXnWUy KDSSHnV WR XSORDG

LnIRUPDWLRn LnWR LW, , GRn'W WKLnN LW'V HLWKHU

UHTXLUHG RU ZRXOG EH UDWLRnDO.

7H( C2857:  :HOO, LW PDy GHSHnG Rn ZKDW WKH

LnIRUPDWLRn LV WKDW'V, yRX NnRZ, WKDW'V EHLnJ

FROOHFWHG DnG PDLnWDLnHG Rn WKH ZHEVLWH.

06. 6HA3,52:  , GRn'W WKLnN '2' ZRXOG HYHn

NnRZ WKDW.

7H( C2857:  , PHDn, LW PDy EH WKDW WKHy

ZRXOG VDy WKHLU LPSDFW VWDWHPHnW VDyV WKHUH

LVn'W DnyWKLnJ IXUWKHU WR EH VDLG.  ,W'V VDIH DV

ZH VDLG EHIRUH.  BXW ,'P MXVW VDyLnJ, , GRn'W

XnGHUVWDnG ZKy yRX ZRXOGn'W GR LW LI WKH

LnIRUPDWLRn LV RI WKLV WySH RI nDWXUH, WKH

nDWXUH RI WKLV YRWLnJ UHJLVWUDWLRn LnIRUPDWLRn.
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06. 6HA3,52:  '2' LV nRW PRnLWRULnJ WKH

VXEVWDnFH RI WKH LnIRUPDWLRn WKDW'V FRPLnJ Ln.

7KHy'UH nRW JRLnJ WR NnRZ SHRSOH DUH XSORDGLnJ

GLIIHUHnW GDWD VHWV.

7H( C2857:  :HOO, LW GRHV PDNH D

GLIIHUHnFH.  7KH LnIRUPDWLRn LV JRLnJ WR VLW

WKHUH.  CHUWDLnOy SHRSOH FRXOG SRWHnWLDOOy KDYH

DFFHVV WR LW.  ,W FRXOG EH KDFNHG RU ZKDWHYHU

HOVH.  :Ky ZRXOG yRX nRW -- ZKy ZRXOG WKHy nRW

EH UHTXLUHG WR GR RnH"

06. 6HA3,52:  , WKLnN IRU WKH UHDVRn WKDW

WKH RSHUDWLRn RI WKH VyVWHP, RnH GRHVn'W ILW

ZLWKLn WKH GHILnLWLRn RI ZKHn WKHy'UH UHTXLUHG

WR GR RnH EHFDXVH WKHy'UH nRW FROOHFWLnJ DV WKH

SDVVLYH VLWH, EXW DOVR WKH SUDFWLFDOLWy RI Dny

WLPH VRPHERGy XSORDGV LnIRUPDWLRn WR WKDW VLWH,

EH LW IRU D GDy RU IRU WKH PDxLPXP RI WZR ZHHNV,

'2' LV nRW PRnLWRULnJ WKDW.  7KHy GRn'W NnRZ

WKDW.  7KHy GRn'W NnRZ ZKDW'V Ln WKH GDWD.  ,W'V

D VHFXUH SDVVDJHZDy.

6R WKH LGHD --

7H( C2857:  6R DUH yRX UHOyLnJ Rn WKH (-GRY

AFW WR VDy WKDW WKHy ZRXOG nRW nHHG WR GR LW

EDVHG Rn WKHLU UROH Ln WKLV SDUWLFXODU FDVH"

,'P WUyLnJ WR ILJXUH RXW ZKDW yRX'UH UHOyLnJ Rn.
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06. 6HA3,52:  :HOO, , WKLnN WKDW'V SDUW RI

LW, yHV.  6R ZH KDYHn'W -- WKDW LVVXH ZDV nRW

EHIRUH XV, VR ZH KDYHn'W IXOOy DnDOyzHG WKH

UHTXLUHPHnWV RI WKH (-GRYHUnPHnW AFW DV DSSOLHG

WR '2', EXW LW GRHV UHTXLUH VRPH DFWLYH

FROOHFWLRn.

7H( C2857:  2NDy.  AOO ULJKW.

06. 6HA3,52:  7KDnN yRX.

7H( C2857:  7KDnN yRX.

05. 527(1B(5G:  YRXU HRnRU, LI , PDy.  ,

WKLnN , KDYH WKH SUHFLVH DnVZHU WR WKH TXHVWLRn

yRX MXVW SRVHG WR FRXnVHO.

7H( C2857:  AOO ULJKW.

05. 527(1B(5G:  :H DWWDFKHG Ln RXU

VXSSOHPHnWDUy PRWLRn WKLV DIWHUnRRn (xKLELW 5,

ZKLFK LV, Ln IDFW, WKH 3ULYDFy ,PSDFW AVVHVVPHnW

IRU WKH 6A)( VyVWHP, DnG WKH YHUy ILUVW TXHVWLRn

DVNV UHJDUGLnJ ZKR WKH LnIRUPDWLRn ZLOO EH

UHFHLYHG IURP.  7KH ILUVW ERx, ZKLFK LV "yHV" --

7H( C2857:  HROG Rn RnH VHFRnG.  7KLV LV

WKH YHUy ODVW RnH yRX SXW Ln WKH ILOH, ULJKW"

05. 527(1B(5G:  YHV.  7KLV LV WKH 1RWLFH RI

)LOLnJ RI 6XSSOHPHnWDO (xKLELWV --

7H( C2857:  2NDy.

05. 527(1B(5G:  -- UHOHYDnW WR WKH
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TXHVWLRnV UDLVHG Ln WKH CRXUW'V RUGHU.

7H( C2857:  ,'P VRUUy.  AnG yRX'UH ORRNLnJ

DW -- ZKLFK HxKLELW nXPEHU LV LW"

05. 527(1B(5G:  :H'UH ORRNLnJ DW (xKLELW 5,

WKH YHUy ILUVW SDJH.

7H( C2857:  2NDy.  , VHH LW.

05. 527(1B(5G:  AnG GR yRX VHH, WKHUH DUH

GLIIHUHnW VFHnDULRV.  ,n IDFW, WKH '2' LV YHUy

PXFK DZDUH RI ZKR PDNHV XVH RI WKH ZHEVLWH.  7KH

ILUVW RSWLRn UHIHUV WR UHFHLYLnJ LnIRUPDWLRn

IURP PHPEHUV RI WKH JHnHUDO SXEOLF.  7KDW ERx LV

nRW FKHFNHG.  ,W'V WKH VXEVHTXHnW ERx ZKLFK VDyV

IURP IHGHUDO SHUVRnnHO DnG/RU IHGHUDO

FRnWUDFWRUV.  7KDW ERx LV FKHFNHG.  AnG VWDWH

VHFUHWDULHV ZRXOG nRW TXDOLIy Rn WKDW EDVLV.

0RUHRYHU, LI , PDy SRLnW RXW, WKHVH DUH

SDJHV 32 DnG 33 Ln WKH (C), WKH 3,A VHWV RXW D

IDLUOy nDUURZ VHW RI FLUFXPVWDnFHV XnGHU ZKLFK

LW PDy EH XVHG IRU WKH WUDnVIHU RI RIILFLDO

LnIRUPDWLRn.  AnG DV WR WKH TXHVWLRn GR

LnGLYLGXDOV KDYH WKH RSSRUWXnLWLHV WR REMHFW,

WKH EDVLV RI VDyLnJ "yHV" LV Ey nRW VHnGLnJ

SHUVRnDOOy LGHnWLILDEOH LnIRUPDWLRn WKURXJK WKH

WUDnVIHU VyVWHP.

6R ZH ZRXOG VDy Ey WKH WHUPV RI WKH

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



   47

DJHnFLHV' RZn 3ULYDFy ,PSDFW AVVHVVPHnW, LW LV

nRW VXLWDEOH IRU WKH SXUSRVH WKDW WKH CRPPLVVLRn

SURSRVHV.

BXW LI , PDy PDNH RnH RWKHU SRLnW WKDW LV

DOVR UHOHYDnW WR WKLV.  :H DFWXDOOy GRn'W

EHOLHYH WKDW WKH CRPPLVVLRn KDG WKH DXWKRULWy WR

WXUn WR WKH PLOLWDUy DJHnFy WR UHFHLYH WKH

LnIRUPDWLRn EHFDXVH LI yRX ORRN DW ERWK WKH

HxHFXWLYH RUGHU DnG WKH CRPPLVVLRn'V FKDUWHU, LW

LV WKH GA2 WKDW LV GHVFULEHG DV SURYLGLnJ nRW

RnOy DGPLnLVWUDWLYH VHUYLFHV EXW DOVR --

7H( C2857:  GA2 RU G6A"

05. 527(1B(5G:  G6A.  7KDnN yRX.

,W LV WKH G6A WKDW SURYLGHV nRW VLPSOy

DGPLnLVWUDWLYH VHUYLFHV, WKLV LV nRW MXVW, yRX

NnRZ, DUUDnJLnJ WUDYHO SODnV, WKLV LV DOVR

IDFLOLWLHV DnG HTXLSPHnW.  7KRVH ZRUGV DSSHDU Ln

WKH SUHVLGHnW'V HxHFXWLYH RUGHU.  AnG Ln WKH

FKDUWHU LPSOHPHnWLnJ WKH ZRUN RI WKH CRPPLVVLRn,

SDUDJUDSK 6 GHVFULEHV, TXRWH, "7KH DJHnFy

UHVSRnVLEOH IRU SURYLGLnJ VXSSRUW."

AnG Ln WKDW SDUDJUDSK, WKHVH WHUPV

"DGPLnLVWUDWLYH VHUYLFHV, IDFLOLWLHV, DnG

HTXLSPHnW" DSSHDU DV ZHOO.  

6R LW'V HnWLUHOy XnFOHDU WR XV XSRn ZKDW
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OHJDO EDVLV WKH YLFH FKDLU KDG WR GLUHFW WKH

VWDWH VHFUHWDULHV RI VWDWH WR VHnG WKLV

LnIRUPDWLRn WR WKH SURSRVHG PLOLWDUy ZHEVLWH.

AnG WKLV, Ey WKH ZDy, LV HnWLUHOy DSDUW IURP WKH

IDFWXDO FRnFHUnV WKDW KDYH EHHn UDLVHG DERXW WKH

DGHTXDFy RI WKH VHFXULWy WHFKnLTXHV WKDW DUH

GHSORyHG ZLWK WKLV VLWH IRU SHUVRnDO

LnIRUPDWLRn.

7H( C2857:  AOO ULJKW.  /HW PH JHW EDFN,

WKHn, Ln WHUPV RI ORRNLnJ DW WKH -- EDFN WR WKH

VWDnGLnJ LVVXHV Ln WHUPV RI -- yRX'YH

LnGLFDWHG -- LI yRX ZDnW WR UHVSRnG WR ZKDW VKH

LnGLFDWHG, ZKy yRX ZRXOG nRW EH XnGHU WKH WKHRUy

WKDW LW UHTXLUHV WKDW WKHUH EH WKLV DVVHVVPHnW

EHIRUH yRX FROOHFW -- nR, LW'V WKH

RUJDnLzDWLRnDO.  (xFXVH PH.  7KH RUJDnLzDWLRnDO

Ln WHUPV RI yRXU SXEOLF LnWHUHVW DFWLYLWLHV.

6KH LnGLFDWHG WKDW -- DnG WKHUH ZDV D

GLVWLnFWLRn Ln WHUPV RI ZKDW DUH FRnVLGHUHG Ln

WKDW 3XEOLF ,nWHUHVW AFWLYLWLHV, ZKDW DUH

DOORZHG DnG ZKDW DUH nRW DOORZHG Ln WHUPV RI

SURYLGLnJ yRX XnGHU WKLV 3(7A FDVH WKHRUy

RUJDnLzDWLRnDO VWDnGLnJ.

,I yRX ZDnW WR UHVSRnG WR -- WKDW'V ZKHUH

yRXU DFWLYLWLHV GRn'W ILW LW.
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05. 527(1B(5G:  5LJKW.  :HOO, , WKLnN ZH'YH

GRnH WKLV, YRXU HRnRU, Ln RXU UHSOy EULHI, LI ,

FDn MXVW SRLnW WR SDJHV 20 DnG 21.  ,n IDFW, ZH

DUH UHOyLnJ Rn 3(7A Ln PDNLnJ WKH DUJXPHnW WKDW

ZH GR KDYH RUJDnLzDWLRnDO VWDnGLnJ DnG WKH

DFWLYLWLHV ZH GHVFULEH LV WKH SDUWLFLSDWLRn DnG

ZRUN RI RXU HxSHUWV DnG WR VHHN UHFRUGV IURP WKH

CRPPLVVLRn DnG WR UHVSRnG WR WKH UHTXHVWV WKDW

KDG EHHn PDGH Ey WKH SXEOLF.

:KDW WKH ODnJXDJH IURP 3(7A LV UHOHYDnW Rn

WKLV SRLnW LV WKDW RXU DFWLYLWLHV DUH, TXRWH,

",n UHVSRnVH WR DnG WR FRXnWHUDFW WKH HIIHFWV RI

GHIHnGDnW'V DOOHJHG XnODZIXO FRnGXFW."

7KDW'V SDJH 20 Ln WKH UHSOy.

7H( C2857:  AOO ULJKW.  7KH RWKHU TXHVWLRn

WKDW , KDG LV -- REYLRXVOy, WKHUH nHHGV WR EH

VRPH VRUW RI IHGHUDO DJHnFy FRnnHFWLRn WR WKH

CRPPLVVLRn Ln RUGHU IRU WKH (-GRY AFW WR DSSOy.

6R ZKDW LV yRXU EHVW DUJXPHnW DV WR ZKDW IHGHUDO

DJHnFy LV DVVRFLDWHG ZLWK LW"

05. 527(1B(5G:  :HOO, ZH WKLnN WKH

CRPPLVVLRn LWVHOI LV Dn DJHnFy IRU SXUSRVHV RI

WKH (-GRYHUnPHnW AFW.  7KDW DJHnFy WUDFNV WKH

GHILnLWLRn RI WKH )UHHGRP RI ,nIRUPDWLRn AFW DnG

LnFOXGHV WKH (xHFXWLYH 2IILFH RI WKH 3UHVLGHnW.
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6R, WKHUHIRUH, WKH REOLJDWLRn WR FRPSOHWH WKH

3ULYDFy ,PSDFW AVVHVVPHnW ZRXOG IDOO XSRn WKH

CRPPLVVLRn DV Dn DJHnFy.

7H( C2857:  YRX NnRZ, WKHUH LV D FDVH WKDW

WDONV DERXW -- DnG , IRUJRW ZKLFK RI WKH -- LW

ZDV Ln WKH, , EHOLHYH, WKH YLFH SUHVLGHnW'V

RIILFH, DnG LW LnGLFDWHG WKDW WKHy SURYLGHG

EDVLFDOOy SHUVRnnHO LVVXHV, WKRVH NLnGV RI

DVVLVWDnFH.  ,W ZDV WKH HxHFXWLYH RIILFH RI

HLWKHU WKH SUHVLGHnW RU WKH YLFH SUHVLGHnW.  ,

IRUJRW ZKLFK, DnG LW ZDV -- WKDW FRPPLVVLRn KDG

nRW YLHZHG LWVHOI DV D IHGHUDO DJHnFy.

05. 527(1B(5G:  ,'P nRW IDPLOLDU ZLWK WKH

FDVH, YRXU HRnRU.  ,I ZH FRXOG ILnG WKH FLWH, ZH

ZRXOG EH KDSSy WR SURYLGH D UHVSRnVH.

, GR ZDnW WR SRLnW RXW, DOVR --

7H( C2857:  /HW PH ILnG LW IRU yRX.  ,W ZDV

Crew vs. The OIIice OI AdPinistrDtion.  ,W ZDV

WKH 2IILFH RI AGPLnLVWUDWLRn ZLWKLn WKH

(xHFXWLYH 2IILFH RI WKH 3UHVLGHnW.  ,n IDFW, LW

ZDV RnH RI Py FDVHV UHODWLnJ WR GLVFORVXUH RI

GRFXPHnWV WR WKH :KLWH HRXVH'V DOOHJHG ORVV RI

PLOOLRnV RI HPDLOV, DnG WKHy IRXnG WKDW WKDW

FRPPLVVLRn, EDVHG Rn LWV IXnFWLRnV, ZDV nRW --

yRX NnRZ, ZDV nRW FRnVLGHUHG D IHGHUDO DJHnFy
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IRU GLIIHUHnW SXUSRVHV.

05. 527(1B(5G:  AOO ULJKW.  BXW , GRn'W

WKLnN WKDW FDVH LPSOLFDWHG HLWKHU WKH

(-GRYHUnPHnW AFW RU WKH )HGHUDO AGYLVRUy

CRPPLWWHH AFW.  6R DW OHDVW Ln WKH ILUVW

LnVWDnFH, ZH ZRXOG nHHG WR ORRN DW ZKHWKHU WKRVH

VWDWXWHV DUH UHOHYDnW Ln CUHZ.  , ZRXOG EH KDSSy

WR ORRN PRUH FORVHOy, YRXU HRnRU.

7H( C2857:  2NDy.  6R EHVLGHV LnGLFDWLnJ

WKDW yRX WKLnN WKH CRPPLVVLRn LWVHOI LV D

IHGHUDO DJHnFy, Dny RWKHU DUJXPHnW"

05. 527(1B(5G:  :HOO, yHV.  7KH G6A, Ln

SURYLGLnJ IXnFWLRnDO VHUYLFHV WR WKH CRPPLVVLRn,

ZKLFK, DV ZH VHW RXW ZH EHOLHYH LV WKH

HxSHFWDWLRn FRnWDLnHG ZLWKLn WKH HxHFXWLYH RUGHU

DnG DOVR WKH FKDUWHU RI WKH CRPPLVVLRn, ZRXOG EH

VXEMHFW WR WKH DJHnFy VWDWXV.  AnG DV yRX KDYH

DOVR VXJJHVWHG, WKH PHPEHU RI WKH (AC, Ey YLUWXH

RI WKH DVVRFLDWLRn ZLWK WKH (AC, FRXOG UDLVH

DJHnFy FRnFHUnV.

:H IRXnG LW LnWHUHVWLnJ, IRU HxDPSOH, WKDW

WKH (OHFWLRn AVVLVWDnFH CRPPLVVLRn, nRW WKLV

FRPPLVVLRn, EXW WKH RnH WKDW 0V. 0FCRUPLFN LV D

PHPEHU RI, KDV EHHn VXEMHFW WR VFUXWLny XnGHU

WKH 3ULYDFy ,PSDFW AVVHVVPHnW Ey WKDW DJHnFy'V
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2IILFH RI ,nVSHFWRU GHnHUDO IRU VLPLODU

DFWLYLWy.

1RZ, WKHUH'V nR ZURnJGRLnJ.  7KDW'V nRW

ZKDW ,'P VXJJHVWLnJ.  BXW, UDWKHU, WKH SRLnW

EHLnJ ZLWK IDU OHVV GDWD FROOHFWLRn DW WKH (AC,

IRU PRUH WKDn 10 yHDUV WKH 2IILFH RI ,nVSHFWRU

GHnHUDO KDV SDLG FDUHIXO DWWHnWLRn WR WKH

(-GRYHUnPHnW REOLJDWLRn.  7KDW LV Py SRLnW.

7H( C2857:  BXW WKH SUREOHP, DW OHDVW DV

VKH SUHVHnWV -- DV 0V. )HGHULJKL SUHVHnWV LW, LV

WKDW WKH SHUVRn WKDW'V Rn WKH CRPPLVVLRn LV nRW

WKHUH Ln KHU RIILFLDO FDSDFLWy.

05. 527(1B(5G:  7KDW'V WKH UHSUHVHnWDWLRn.

7H( C2857:  :HOO, , NnRZ, EXW GR yRX KDYH

VRPHWKLnJ WR FRXnWHU LW"

05. 527(1B(5G:  :HOO, WKH SHUVRn ZKR LV Rn

WKH CRPPLVVLRn LV DOVR DIILOLDWHG ZLWK WKH PRVW

VLJnLILFDnW HOHFWLRn FRPPLVVLRn DSDUW IURP WKH

SUHVLGHnW'V FRPPLVVLRn WKDW ZRXOG DGGUHVV WKHVH

LVVXHV.

7H( C2857:  'R yRX WKLnN -- WKH 'HSDUWPHnW

RI 'HIHnVH LV nRW D GHIHnGDnW Ln WKLV FDVH, EXW

LV WKHUH Dny DUJXPHnW DV ZH SXUVXHG WKLV LVVXH

RI WKH '2' KDYLnJ EDVLFDOOy WKH ZHEVLWH DnG DOO

RI WKLV PDWHULDO XSORDGHG WR LW DnG PDLnWDLnLnJ
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LW DW OHDVW IRU D SHULRG RI WLPH XnWLO LW JHWV

WUDnVIHUUHG"

05. 527(1B(5G:  :HOO --

7H( C2857:  ,V WKDW Dn DJHnFy WKDW yRX

ZRXOG DUJXH LV LnYROYHG ZLWK WKH CRPPLVVLRn RU

nRW"  'R yRX DJUHH ZLWK WKH DUJXPHnW WKDW LW'V

nRW"

05. 527(1B(5G:  :H ZRXOG VDy WKDW, Ln IDFW,

LW LV LnYROYHG Ey YLUWXH RI WKH OHWWHU IURP WKH

YLFH FKDLU.  BXW Ey ODZ, XnGHU WKH HxHFXWLYH

RUGHU, LW VKRXOG nRW EH LnYROYHG.  7KH IDFW WKDW

LW LV UHFHLYLnJ GDWD, DnG LV PRVW FHUWDLnOy

VXEMHFW WR WKH GRYHUnPHnW AFW DV LV HYLGHnFHG Ey

WKH IDFW WKHy'YH DOUHDGy KDG D 3ULYDFy ,PSDFW

AVVHVVPHnW, WKDW LV UHOHYDnW.  BXW WKH 3ULYDFy

,PSDFW AVVHVVPHnW UHYHDOV WKDW WKH PLOLWDUy

ZHEVLWH LV nRW VHW XS WR UHFHLYH WKH SHUVRnDO

GDWD WKDW WKH YLFH FKDLUPDn LV VHHNLnJ.

7H( C2857:  :HOO, ,'P WUyLnJ WR VHH

ZKHWKHU WKHUH LV -- yRX DJUHH ZLWK KHU DUJXPHnW

WKDW yRX YLHZ WKDW LW VKRXOGn'W EH WKHUH.  7KDW

GRHVn'W JHW PH DnyZKHUH Ln WHUPV RI yRXU

DUJXPHnW WKDW WKH CRPPLVVLRn LV VXEMHFW WR WKH

(-GRY AFW.  , VWLOO nHHG D FRnnHFWLRn WR D

IHGHUDO DJHnFy.  6R ,'P MXVW WUyLnJ WR ILJXUH
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RXW ZKHWKHU WKDW'V Dn DUJXPHnW yRX'UH PDNLnJ RU

nRW PDNLnJ.

05. 527(1B(5G:  YHV.  :HOO, , ZRXOG UHOy Ln

SDUW Rn RSSRVLnJ FRXnVHO'V FRPPHnW WKDW WKH

6WDWH RI AUNDnVDV KDV, Ln IDFW, WUDnVPLWWHG

YRWHU GDWD WR WKH PLOLWDUy ZHEVLWH.  6R WKH IDFW

WKDW WKH PLOLWDUy ZHEVLWH LV nRZ Ln SRVVHVVLRn

RI WKDW GDWD EHyRnG ZKDW WKH DXWKRULWLHV

SURYLGHG Ln WKH 3ULYDFy ,PSDFW AVVHVVPHnW XnGHU

ZKLFK LW LV FXUUHnWOy RSHUDWLnJ, DnG ZH ZRXOG

DUJXH DV ZHOO EHyRnG WKH DXWKRULWy VHW RXW Ln

WKH HxHFXWLYH RUGHU Ln WKH CRPPLVVLRn FKDUWHU,

nHFHVVDULOy PDNHV LW UHOHYDnW WR WKH SURFHHGLnJ.

7H( C2857:  AOO ULJKW.  AnyWKLnJ HOVH

HLWKHU RnH RI yRX ZDnWV WR VDy"  ,'P JRLnJ WR

WDNH D YHUy VKRUW EUHDN.  , NnRZ ZH'UH DW 5:00,

EXW , nHHG WR WDNH D VKRUW EUHDN DnG ILJXUH RXW

ZKDW DGGLWLRnDO TXHVWLRnV, LI Dny, , ZDnW WR

PDNH EHFDXVH , ZRXOG OLNH WR KDYH WKLV EH WKH

RnOy KHDULnJ, DnG ,'OO JR WKURXJK DOO WKH

LnIRUPDWLRn WKDW yRX'YH JRW DnG WKHn PDNH D

UXOLnJ.

05. 527(1B(5G:  7KDnN yRX, YRXU HRnRU.

-XVW YHUy EULHIOy.  :H UDLVHG ILYH FRXnWV.

7KHUH LV WKH 3ULYDFy ,PSDFW AVVHVVPHnW WKDW
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VKRXOG'YH EHHn FRPSOHWHG.  7KHUH'V WKH 3ULYDFy

,PSDFW AVVHVVPHnW WKDW ZDV UHTXLUHG DV D

FRnGLWLRn RI UHFHLYLnJ WKH GDWD.  7KHUH LV WKH

REOLJDWLRn WR SXEOLVK WKDW SULYDFy LPSDFW XnGHU

WKH )HGHUDO AGYLVRUy CRPPLWWHH AFW, DnG ZH

EHOLHYH WKH LnIRUPDWLRnDO SULYDFy FRnVWLWXWLRnDO

FODLPV DUH DFWXDOOy TXLWH VWURnJ KHUH, DnG ZH

ZRXOG OLNH WKH RSSRUWXnLWy DW VRPH SRLnW WR EH

DEOH --

7H( C2857:  AW WKLV SRLnW, WR PDNH D

FRnVWLWXWLRnDO DUJXPHnW , GRn'W WKLnN yRX'UH

JRLnJ WR GR ZHOO Ln WKLV FLUFXLW.

05. 527(1B(5G:  , XnGHUVWDnG, YRXU HRnRU.

7KDnN yRX.

7H( C2857:  2NDy.

AnyWKLnJ yRX ZDnW WR VDy DW WKH HnG"  ,'P

JRLnJ WR KHDU ZKDWHYHU yRX KDYH WR VDy, DnG WKHn

, nHHG WR WDNH D TXLFN EUHDN DnG ORRN WKURXJK

DnG PDNH VXUH -- , GLG D VFUDPEOH RI D EXnFK RI

nRWHV EHFDXVH yRX'YH EHHn ILOLnJ WKLnJV RnH

DIWHU WKH RWKHU Ln WHUPV RI Py EHLnJ DEOH WR

ORRN WKURXJK LW WR PDNH VXUH WKDW WKLV LV LW DnG

, KDYH WKH LnIRUPDWLRn , nHHG.

06. 6HA3,52:  YHV.  -XVW YHUy EULHIOy.  ,

MXVW ZDnWHG WR PDNH WZR SRLnWV.  2nH LV WKDW
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XVLnJ WKH 6A)( VLWH DV D WRRO , GRn'W WKLnN

PDNHV WKDW SDUW RI WKH CRPPLVVLRn'V ZRUN.  ,W

ZRXOG EH OLNH VDyLnJ WKDW WKH CRPPLVVLRn FDn XVH

WKH SRVW RIILFH WR PDLO OHWWHUV EHFDXVH WKDW

ZRXOG PDNH WKH SRVW RIILFH VRPHKRZ SDUW RI WKH

CRPPLVVLRn.  ,W LV D WRRO IRU JHWWLnJ WKH

LnIRUPDWLRn.

7H( C2857:  :HOO, LW'V nRW JHWWLnJ WKH

LnIRUPDWLRn.  , PHDn, DV D SUDFWLFDO PDWWHU --

DUH yRX WDONLnJ DERXW WKH FRPSXWHU"  7KH '2'

WKLnJ"

06. 6HA3,52:  YHV.

7H( C2857:  :HOO, yRX'UH XSORDGLnJ LW.

7KHy'UH PDLnWDLnLnJ WKH LnIRUPDWLRn.  , GRn'W

NnRZ WKDW ,'G FDOO LW D WRRO DV WKH SRVW RIILFH

ZRXOG EH.

, ZRXOG DJUHH, PDLOLnJ WKLnJV WKURXJK WKH

SRVW RIILFH LV nRW JRLnJ WR PDNH WKHP D IHGHUDO

DJHnFy DV SDUW RI WKH CRPPLVVLRn.

06. 6HA3,52:  AnG Py VHFRnG SRLnW LV ,

ZDnWHG WR MXVW PDNH FOHDU WKH FDVHV WKDW VHW RXW

WKH WHVWV IRU WKH DJHnFy UHTXLUHPHnWV, Ln RWKHU

ZRUGV, WKH IXnFWLRnDO WHVW.  7KH FDVH WKDW yRX

UHIHUUHG WR, WKH Crew vs. OIIice OI

AdPinistrDtion, WKH FDVH WKDW YRXU HRnRU
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KDnGOHG, WKDW LnYROYHG WKH 2IILFH RI

AGPLnLVWUDWLRn ZLWKLn WKH (xHFXWLYH 2IILFH RI

WKH 3UHVLGHnW, ZDV GHWHUPLnHG nRW WR EH Dn

DJHnFy VXEMHFW WR )2,A.  AnG WKH (-GRYHUnPHnW

AFW XVHV WKH VDPH GHILnLWLRn.  7KDW'V WKH SRLnW

, ZDnWHG WR PDNH FOHDU, WKDW WKH GHILnLWLRn RI

DJHnFy LV WKH VDPH WKDW'V Ln )2,A.  6R WKH ZKROH

LnFOXGLnJ WKH (xHFXWLYH 2IILFH RI WKH 3UHVLGHnW,

ZH JR EDFN WR WKH OLnH RI FDVHV RI Soucie v.

DDvid, MDyer v. Bush, ZKLFK , WKLnN LV WKH WDVN

IRUFH WKDW YRXU HRnRU ZDV UHIHUULnJ WR.  7KDW

ZDV WKH GHUHJXODWLRn 5HDJDn WDVN IRUFH ZLWK WKH

YLFH SUHVLGHnW DV FKDLU.  6R yRX KDYH WKH MDyer

v. Bush, WKH Soucie vs. DDvid.  

6R DOO RI WKRVH FDVHV PHDn WKDW WKH

(-GRYHUnPHnW AFW KDV WR DSSOy WKDW VDPH ERGy RI

FDVH ODZ, DnG WKHUH'V -- WKH IXnFWLRnDO WHVW

WKDW'V GHVFULEHG Ln RXU SDSHUV, DnG ZH WKLnN LV

YHUy FOHDU WKDW LW'V nRW VDWLVILHG KHUH.  

AnG WKH AUPVWURnJ FDVH, Ln DGGLWLRn, PDNHV

LW FOHDU WKDW MXVW WKH PHUH SDUWLFLSDWLRn RI RnH

SHUVRn GRHVn'W FKDnJH WKH FKDUDFWHU.

7H( C2857:  2NDy.  /HW PH WDNH D VKRUW

EUHDN.  ,'OO ILJXUH RXW LI WKHUH'V DnyWKLnJ

HOVH, DnG ,'OO FRPH EDFN RXW.
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06. 6HA3,52:  7KDnN yRX.

(BUHDN.)

7H( C2857:  , KDYH MXVW RnH ODVW TXHVWLRn.

, KDYH nRW KDG Dn RSSRUWXnLWy WR UHYLHZ UHDOOy

FDUHIXOOy WKH ODVW PLVVLYH WKDW , UHFHLYHG IURP

SODLnWLIIV.  , GLG ORRN TXLFNOy WKURXJK DnG

nRWLFHG WKH '2' LPSDFW VWDWHPHnW.  6R , nHHG WR

JR WKURXJK DnG ORRN DW DOO RI LW PRUH FDUHIXOOy.

BXW LI Rn UHIOHFWLRn, Ln ORRNLnJ DW LW DnG

UHYLHZLnJ WKH FDVHV DJDLn DnG FRnVLGHULnJ WKH

DUJXPHnWV WKDW ZHUH PDGH DnG WKH DnVZHUV WKDW

ZHUH JLYHn, LI , GHFLGH WKDW '2' LV WKH IHGHUDO

DJHnFy FRnnHFWLRn WR WKH CRPPLVVLRn, VLnFH '2'

LV nRW D GHIHnGDnW, GRHV LW KDYH WR EH D

GHIHnGDnW Ln RUGHU IRU WKH CRXUW WR EDVLFDOOy --

DVVXPLnJ , ILnG VWDnGLnJ -- WR EH DEOH WR LVVXH

Dny NLnG RI RUGHU VLnFH WKHy'UH WKH RnHV DW WKLV

SRLnW PDLnWDLnLnJ WKH GDWD Rn EHKDOI RI WKH

CRPPLVVLRn"

7KHy'UH nRW D GHIHnGDnW nRZ.  :RXOG WKHy

KDYH WR EH LI , PDGH WKDW GHFLVLRn"  ,'P nRW

VDyLnJ ,'P JRLnJ WR.  ,'P MXVW VDyLnJ LI ,

GHFLGHG WR GR LW.

AnyERGy KDYH D SRVLWLRn Rn WKDW"

05. 527(1B(5G:  2I FRXUVH, ZH MXVW OHDUnHG
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WKLV DIWHUnRRn WKDW WKH '2' nRZ SRVVHVVHV GDWD.

6R ZH FRXOG TXLFNOy DPHnG RXU FRPSODLnW DnG DGG

WKH '2' DV D nDPHG GHIHnGDnW.

7H( C2857:  2NDy.  Any SRVLWLRn IURP '2- Rn

WKLV"

06. 6HA3,52:  2XU SRVLWLRn ZRXOG EH WKDW

WKH CRXUW ZRXOG nRW EH HPSRZHUHG WR HnWHU UHOLHI

DJDLnVW D nRnSDUWy VR WKDW --

7H( C2857:  5LJKW.  2NDy.  HH ZRXOG KDYH WR

PDNH D GHFLVLRn DV WR ZKHWKHU KH ZDnWHG WR DPHnG

WKH FRPSODLnW.  /HW'V DVVXPH KH ILOHG D PRWLRn

WR DPHnG WKH FRPSODLnW ZKLFK ZRXOG LnFOXGH '2',

ZKDW ZRXOG yRXU SRVLWLRn EH"

06. 6HA3,52:  7KDW LW --

7H( C2857:  , PHDn, SUHVXPDEOy, DW WKLV

SRLnW WKHy SRVVHVV GDWD, ULJKW"  AnG WKHy'UH

PDLnWDLnLnJ LW, DW OHDVW DW WKLV SRLnW"

06. 6HA3,52:  )RU VRPH HSKHPHUDO DPRXnW RI

WLPH.

7H( C2857:  BXW WKHy VWLOO KDYH LW DW WKLV

SRLnW.  6R LI WKHy GHFLGHG WR DPHnG LW, , PHDn,

WKHn WKH CRXUW ZRXOG KDYH WR VHH ZKHWKHU WKDW

ZRUNV DnyZDy.  BXW ,'P MXVW VDyLnJ WKDW LW'V

FOHDU WKDW LI WKHy'UH nRW D SDUWy, , ZRXOG nRW

EH DEOH WR DFW LI , WKRXJKW WKDW ZDV WKH -- RU
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FRnFOXGHG WKDW WKDW ZDV WKH IHGHUDO DJHnFy

FRnnHFWLRn.

6R LI WKHy ILOHG D PRWLRn WR GR LW, ZKDW

ZRXOG yRXU DnVZHU EH"

06. 6HA3,52:  :HOO, , WKLnN ZH ZRXOG

UHVSRnG ZLWK DUJXPHnWV VLPLODU WKDW WKH '2' WRRO

WKDW LV EHLnJ XVHG GRHV nRW FRnYHUW -- PDNH Dny

GLIIHUHnFH WR WKH DJHnFy -- WR WKH CRPPLVVLRn'V

VWDWXV DV D nRn-DJHnFy RU D UHTXLUHPHnW WR GR D

3ULYDFy ,PSDFW AVVHVVPHnW.

7H( C2857:  6R WKDW ZRXOG -- DOO ULJKW.  ,n

WHUPV RI GRLnJ LW, EXW LW GRHVn'W JHW WR

ZKHWKHU -- HYHn LI KH GHFLGHG WR SXW LW Ln, LW

GRHVn'W PHDn WKDW KH nHFHVVDULOy ZLOO GHFLGH

WKDW.

6R LW VHHPV WR PH, VLnFH DW WKLV SRLnW WKHy

GR KDYH WKH GDWD, DnG WKHy'UH PDLnWDLnLnJ LW,

WKDW WKHy FRXOG FHUWDLnOy KDYH JURXnGV WR SXW

WKHP Ln DV D SDUWy.  ,W GRHVn'W PHDn ,

nHFHVVDULOy DP JRLnJ WR ILnG, DV WKHy ZRXOG

KRSH, WKDW WKDW LV WKH IHGHUDO DJHnFy

FRnnHFWLRn.  BXW , MXVW ZDnWHG WR PDNH VXUH LI ,

VWDUWHG WR JR GRZn WKDW SDWK, LW DFWXDOOy

FRXOG -- LW FRXOG EH Dny UXOLnJ.

06. 6HA3,52:  ,'P VRUUy.  , GLGn'W
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XnGHUVWDnG WKH ODVW --

7H( C2857:  AOO ULJKW.  , EURXJKW WKLV XS

EHFDXVH WKLV KDV EHHn D PRUH GHYHORSHG DUJXPHnW

DERXW '2' DnG LWV UROH, VLnFH WKDW'V FRPH RXW

UHDOOy RnOy Ln UHFHnW WLPHV, DnG WKH HxKLELW ,

JRW DW 3:00.  6R , KDYHn'W KDG WRR ORnJ WR ORRN

DW LW Ln WHUPV RI ZKDW'V LnYROYHG ZLWK LW.  AnG

yRX KDYH LnGLFDWHG WKDW LW, DW WKLV SRLnW, KROGV

GDWD IURP WKH 6WDWH RI AUNDnVDV.  6R LW KDV WKH

LnIRUPDWLRn, DnG LW'V PDLnWDLnLnJ LW Rn EHKDOI

RI WKH CRPPLVVLRn.  6R WKDW SUHVXPDEOy ZRXOG EH

WKHLU UHDVRn WR DPHnG LW.  7KH CRXUW ZRXOG VWLOO

KDYH WR PDNH WKHVH RWKHU GHFLVLRnV.  ,W GRHVn'W

FKDnJH LW.

06. 6HA3,52:  CRUUHFW.

7H( C2857:  , MXVW ZDnW WR VHH WKDW LI ,

GHFLGHG WR GR WKDW, WKDW , DFWXDOOy ZRXOG EH Ln

D SRVLWLRn WR GR LW.

06. 6HA3,52:  2NDy.

7H( C2857:  AOO ULJKW.  6R LI yRX'UH JRLnJ

WR DPHnG LW, yRX nHHG WR PRYH VZLIWOy.  AOO

ULJKW.  , GRn'W KDYH DnyWKLnJ HOVH, DnG VR ,

ZLOO HxFXVH yRX.

, ZLOO nRW EH GRLnJ Dn RUDO UXOLnJ.

2EYLRXVOy, LW'V YHUy FRPSOLFDWHG.  , ZLOO EH
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GRLnJ VRPHWKLnJ Ln ZULWLnJ.  , ZLOO JHW LW RXW

DV TXLFNOy DV , FDn XnGHUVWDnGLnJ WKH WLPH OLnHV

WKDW KDYH EHHn VHW RXW.

AOO ULJKW"  7KDnN yRX.  7DNH FDUH. 

(HHDULnJ FRnFOXGHG.)
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C(57,),CA7( 2) 5(3257(5 

,, 5LFKDUG '. (KUOLFK, D 5HJLVWHUHG 0HULW

5HSRUWHU DnG CHUWLILHG 5HDOWLPH 5HSRUWHU,

FHUWLIy WKDW WKH IRUHJRLnJ LV D WUXH, FRPSOHWH,

DnG DFFXUDWH WUDnVFULSW RI WKH SURFHHGLnJV

RUGHUHG WR EH WUDnVFULEHG Ln WKH DERYH-HnWLWOHG

FDVH EHIRUH WKH HRnRUDEOH CROOHHn

.ROODU-.RWHOOy, Ln :DVKLnJWRn, 'C, Rn -XOy 7,

2017.

V/5LFKDUG '. (KUOLFK -XOy 10, 2017 
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB 
5LFKDUG '. (KUOLFK, 2IILFLDO CRXUW 5HSRUWHU         
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Exhibit 6 
 
 
 



From: FN-OVP-Election Integrity Staff  
Sent: Monday, July 10, 2017 9:40 AM 
Subject: Request to Hold on Submitting Any Data Until Judge Rules on TRO 
 
Dear Election Official, 
 
As you may know, the Electronic Privacy Information Center filed a complaint seeking a Temporary 
Restraining Order (“TRO”) in connection with the June 28, 2017 letter sent by Vice Chair Kris Kobach 
requesting publicly-available voter data.  See Electronic Privacy Information Center v. Presidential 
Advisory Commission on Election Integrity filed in the U.S. District Court for the District of 
Columbia.  Until the Judge rules on the TRO, we request that you hold on submitting any data.  We will 
follow up with you with further instructions once the Judge issues her ruling.  
 
Andrew Kossack 
Designated Federal Officer 
Presidential Advisory Commission on Election Integrity 
ElectionIntegrityStaff@ovp.eop.gov  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
ELECTRONIC PRIVACY INFORMATION 
CENTER,  
 
 Plaintiff, 
 
v. 
 
PRESIDENTIAL ADVISORY 
COMMISSION ON ELECTION 
INTEGRITY, et al., 
 
 Defendants. 
 

 
 

  Civil Action No. 1:17-cv-1320 (CKK) 

 

THIRD DECLARATION OF KRIS W. KOBACH 

I, Kris W. Kobach, declare as follows:  

As described in my declaration of July 5, 2017, I am the Vice Chair of the Presidential 

Advisory Commission on Election Integrity (“Commission”).  I submit this third declaration in 

support of Defendant’s supplemental brief regarding the addition of the Department of Defense 

(“DOD”) as a defendant in plaintiff’s Amended Complaint.  This declaration is based on my 

personal knowledge and upon information provided to me in my official capacity as Vice Chair 

of the Commission. 

1. In order not to impact the ability of other customers to use the DOD Safe Access 

File Exchange (“SAFE”) site, the Commission has decided to use alternative means for 

transmitting the requested data.  The Commission no longer intends to use the DOD SAFE 

system to receive information from the states, and instead intends to use alternative means of 

receiving the information requested in the June 28, 2017, letter. Specifically, the Director of 

White House Information Technology is repurposing an existing system that regularly accepts 
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personally identifiable information through a secure, encrypted computer application within the 

White House Information Technology enterprise. We anticipate this system will be fully 

functional by 6:00 p.m. Eastern today. 

2. Today, the Commission sent the states a follow-up communication requesting the 

states not submit any data until this Court rules on this TRO motion.  A copy of this 

communication is attached hereto as Exhibit A.  The Commission will not send further 

instructions about how to use the new system pending this Court’s resolution of this TRO 

motion.   

3. The Commission will not download the data that Arkansas already transmitted to 

SAFE and this data will be deleted from the site.    

4. Additionally, I anticipate that the President will today announce the appointment 

of two new members of the Commission, one Democrat and one Republican. 

 
  I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge. 
 

          *** 

  

Executed this 10th day of July 2017. 

   
Kris W. Kobach 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
ELECTRONIC PRIVACY 
INFORMATION CENTER, 

Plaintiff, 
v. 

PRESIDENTIAL ADVISORY 
COMMISSION ON ELECTION 
INTEGRITY, et al., 

Defendants. 

Civil Action No. 17-1320 (CKK) 

 
ORDER 

(July 11, 2017) 
 

The Court is in receipt of Plaintiff’s [27] Response to the Court’s July 10, 2017 Order. 
Therein, Plaintiff indicates that it intends to further amend the Complaint in this action, by “naming 
the Director of the White House Information Technology as an additional” Defendant. Plaintiff has 
filed a [30] Motion for Leave to File a Second Amended Complaint for this purpose. By 5:00 P.M. 
today, July 11, 2017, Defendants shall indicate whether they oppose Plaintiff’s [30] Motion for 
Leave to File a Second Amended Complaint, and if so, on what basis. 

 
In light of this request for a further amendment, and Plaintiff’s amendment as-of-right on 

July 7, 2017, which added the Department of Defense as a Defendant, and given the substantial 
changes in factual circumstances since this action was filed, to the extent Plaintiff continues to 
seek injunctive relief, it shall file an amended motion for injunctive relief by Thursday, July 13, 
2017 at 4:00 P.M.  

 
Defendants shall respond to that motion by Monday, July 17, 2017, at 12:00 P.M. and 

Plaintiff may file a reply by 4:00 P.M. on the same day. Given Defendants’ representation that no 
additional voter roll information will be collected until this Court’s issues a ruling, and that 
information that has already been collected will be purged, it is this Court’s view that such briefing 
is warranted and will not be prejudicial to either side. See Third Decl. of Kris W. Kobach, ECF 
No. 24-1.  
 

SO ORDERED. 
      /s/      
COLLEEN KOLLAR-KOTELLY    
United States District Judge 
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