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Drone Advisory Committee (DAC) - Task Group 1 
Recommended Tasking on Roles and Responsibilities 

January 31, 2017 

I 

ACTION: Topics for discussion and analysis for DAC Subcolllmittee on goveming roles and 
responsibilities. 

SUM:MARY: The Federal Aviation Administration (FAA) is resenting to the Subcolllmittee 
topics for discussion and analysis regarding whether the rapi dvent of Ulllllanned Aircraft 
Systems (VAS) (or "drones") W3nants consideration of the relative roles and responsibilities of 
the Federal and of state/local govenunents for regulating operations in low-altihlde 
airspace as compared to the Federal government 's excl usive role and responsibility for regulating 
all aspects of maImed aircraft operations. 

Since 1926, when the United States Federal sovereign1¥ of the airspace (as 
supplemented by aviation statutes in 1938 and a statutoF¥ and regil1ator.y framework vests 
in the Federal Government exclusive authority for regula{ing all aspects of manned aviation, 
whether fixed wing aircraft or rotorcraftlhelicopters. With die exception of taKeoff and landing, 
most manned aircraft operations aJe conducted at "millimlml safe altitudes," which generally 
have not been defined to include low-altihlde airspace. However, the rapid development and 
increasing use of UAS in low-altitude navigable airspace and theiJ unique operating 
characteristics (e.g. , can be lalIDched anyw,pere, l)'P.lcall flX at low altihldes, ease of use) raises 
imp0l1ant regulatory; policy questions as to t he role o[,stat and local governments relative to the 
role of the Federal Government. 

Currently, existing stahdory and regulatory TIlles ao not pennit state and local govenl1llents 
directly or indirectly to Jegulate aircraft igill.0peratiollS, aviation safety or efficient use of 
naviga15 e I.UJspace. ey do have the authority tlrrough their police powers to promulgate and 

of general aJ?plicability; however, increasingly state and local governments desiJe 
to diJect authority over lJAS operations in low-altihlde navigable airspace to 

alTay o, ometimes,£ompeting national and cOllllmmity interests . 

SCHEDULE: [TIle rask Group would like to enable the DAC to release a report to the FAA on 
many if not all of the above topics/by April 20 17.] 

FOR FURTHER INFORMATION CONTACT: Victoria Wassmer, Acting Deputy 
Administrator (ADA-I) 202-267-8627 and DAC Designated Federal Official (DFO); Earl 
Lawrence, Director, Unmanned Aircraft Systems Integration Office (AUS-I ) and Federal Lead, 
PreemptionlPrivacy Subcolll1llittee. 
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BACKGROUND: In response to the proliferation of UAS, many state and local govenunents 
have begml to enact a variety of laws regulating UAS operations in low-altitude navigable 
airspace. Virginia , Arizona, Delaware, Rhode Island, Michigan, Oregon, and Maryland prohibit 
local govenunent regulation ofUAS, instead vesting sole authority in the state legislature. Other 
states, such as Tennessee, California, Nevada, and Minnesota, declare state sovereignty of the 
airspace lIDless granted to the Federal Government pursuant to a constihltional grant from the 
people of the state. T.c.A. § 42-1-102; AUll.CaI.Pub.Util. Code § 2 1401 ; N .R.S . 494.030; 
M.S.A. § 360.01 2. 

Still other state and local govemments enacted legislation ¢tating the time, place, manner 
and/or purpose for which private parties may use UAS iu1 heiijurisdictions. Specific examples 
of enacted or proposed legislation include: 

• Minimum altitude I1lles; 
• Geo-fencing technology; 
• Overflight without property owner 's p'e'i.!"i'i'i,on; 
• Curfews/designated hours of flight ; 
• Restricted flight over 

activity; 
• Reckless intelference with an'aii'9"fl; .... 
• Restricted use from public pre,porl<, 
• Accident or . 
• 
• Advance 
• InsuJance 
• and 
• 

law has 
that 
authority to 

the Air Commerce Act of 1926, Federal the u.S. sovereignty of airspace of the United States and 
the same. By stahlte, the FAA has exclusive 

• Safety; 
• Efficient use ofth\cairsllal:e; 
• Protection property on the grOlmd; 
• Air traffic control; navigational facilities; and 
• Aircraft noise at its source. 

49 U.s.c. §§ 40103, 44502, and 44701-44735. To implement that authority, Congress has 
directed the FAA to: 
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• Develop plans and policy for the use of the navigable airspace and assign by regulation or 
order the use of the airspace necessary to ensure the safety of aircraft and the efficient use 
of ai"pace." 49 USc. § 40103(b)(1); and 

• Prescribe air traffic regulations on the flight of aircraft (including regulations a ll safe 
altitudes)" for navigating, protecting, and identifying aircraft; protecting individuals and 
prope11y Oll the ground; using the navigable airspace efficiently; and preventing collision 
between aircraft, between aircraft and land or water vehicles, and between aircraft and 
aiI·bome objects . 49 USc. § 40103(b)(2). 

In furtherance of these stahltory commands, the FAA has establistied a comprehensive regulatory 
scheme, govel1ling, alllong other things, the registration and certification of aircraft; celtification 
of airpOlts, pilots and mechanics; aircraft equipage; air: traffic control systems; aviation 
navigation and cOllllllunication; airspace classifications as well as minimum safe altitudes, 
cruising altitudes or flight levels, minimum altitude for instrument flight rules operations, and 
specific flight altihlde rules for large and hubine-v.owered multi engine airplanes. 

Because FAA regulation occupies the entire field of aviation safety, management and efficient 
use of airspace, air traffic control, and flight management, state and 'local regulation is 
impennissible. As noted by the U.S . SUE!:eme Court, th FAA's primary statute, the Federal 
Aviation Act of 1958 (now codified at 49 e seq.): 

[R]equi.res a delicate balance ben een safety the protection of persons 
on the ground .. . The interdependence of th se factors requires a lmifonll and exclusive 
system of fclleral regulation if th congressional objectives lillderlying the Federal 
Aviation Act are to be fulfilled. 

Burbank v..-Lockheed Air/Fenllinallnc., 411 N .S. 624, 638-639 (1973). 

Indeed, th Supreme G01.li"khas ml that even complimentaty state regulation parallel to federal 
regulation is impennissilile : "Where Congress occupies an entire field . .. even complimentary 
state regulation impennissible. reflects a congressional decision to foreclose 
any state ill the at'ea, even If IUS parallel to federal standards." Ari=ona v. U.S., 567 
U.S. , 132 t. 2492, 2502 (2012). 

A consistent regulatory, system for aviation and use of airspace ensmes the highest level of safety 
for all aviation operations, including the operation or flight of aircraft. Without exclusive 
Federal regulation, " [t]he like1ihood of multiple, inconsistent niles would be a dagger pointed at 
the heal1 of commerce - and the m le applied might come literally to depend on which way the 
wind was blowing." British Ainvays Board v. Port Authority of New York and New Jersey, 558 
F.2d 75, 83 (2d Cir. 1977), affd, as modified, 564 F.2d 1002 (2d Cir. 1977) (fefelTing 
specifically to aircraft noise control) . 

Noise-related cases seem pat1icularly relevant because most local noise ordinances necessarily 
implicate the FAA' s authority over flight operations and paths. For example, in Allegheny 
Airlilles v. Village of Cedarhurst, 238 F.2d 812 (2d Cir. 1958), the court invalidated an ordinatlce 
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which prohibited aircraft flights over the village at altitudes of less than 1,000 feet); and in 
Americall Airlilles v. TowlI of Hempstead, 398 F.2d 369 (2d Cir. 1968), cert. denied 393 U.S. 
1017 {I 969), the Com1 invalidated a noise ordinance that prohibited overflights of a town by 
aircraft that did not meet certain noise standards because compliance would have required the 
alteration ofF AA-promlilgated flight pattems and procedures. 

Nevel1heless, in crafting their recent legislation, some state and local governments no doubt have 
been cognizant of the u.s. Supreme Court 's 1946 decision in UlIifed States v. Causby, 328 U.S. 
256, 264 (1946), holding that property owners have limited airspace rights as an incident to 
ownership of the land. The com1 declared: 

[I]f the landowner is to have full enjoyment of he land, he must have exclusive control of 
the innnediate reaches of the enveloping atmosQhere ... [:4.]s we have said, the flight of 
airplanes, which skim the sUlface but do lot ouch it, is a much an appropriation of the 
use of the land as a more conventional ent :;upon it. 

In the context of repeated and regular overflights of govemment-owned aircraft, the court held 
that a flight glide path passing over p'roperty at 83..Jeet, wlitch was 67 feet above the house, 63 
feet above the bam, and 18 feet abOve he highest tree constituted an unlawful taking of an air 
easement for which the landowner was entitled to compensation. 

Indeed, the-teaching 0 Causby an Griggs may' well be reflected in those state statues that make 
lmlawful flight of aircra over-lands and waters of the state where (1) it is at a low altitude 
that intetfe e3'with the existing use to :nich land, water or space over the land or water is put by 
the owner, or it is conducted in a mallIler that is imminently dangerous to persons or propet1y 
lawfully on the lana or water beneath the flight . AR.S. § 28-8277; N.e.G.S.A. § 63-13; Ae.A. 
§ 27-116-102; MD Code § 5-100 1; I.e. § 21-204. See also, Bre1l1ler v. New Richmond Regio1lal 
Airport Commissioll , 43 Wist2d 320 (2012); Schrollk v. Gilliam, 380 S.W.2d 743 (Cl. Civ. App. 
Tex. 1964). 

Drones are an increasingly imp011ant part of many businesses with significant potential to 
dramatically change many different industries. Drones cUlTently are used for many applications 
and jobs such as inspection of critical infrastmchrre, aerial sUl"Veillance, cinematography, 
secmity, inspection, and package delivety- Whether in classroom settings or less fonnal sporting 
activities, they are also becoming established as a tool to educate and excite yOlmg people about 
topics in science, robotics, technology and aeronautics, potentially inspiring new generations to 
pursue careers in imp011ant industries including aviation. The characteristics of unmanned 
aircraft, what makes them pat1icularly serviceable for many of the applications for which they 
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are used today, are the same characteristics that raise the question of the appropriate role of state 
and local govenunents in regulating where and when unmanned aircraft should be pennitted to 
fly. Again, drones can be relatively small, easy to fly, take off or land nearly anywhere, are 
capable of flying at vety low altitudes, and can access many locations inaccessible to manned 
aircraft. 

SUGGESTED TOPICS FOR REVIEW Al'\'D ANALYSIS: The FAA suggests the working 
group evaluate and analyze state or local govemmellt interests identified in this document, and 
other state or local interests identified by the working group. This analysis could Conn the basis 
for recolllmendations to the Drone AdvisOlY Committee reflecting a consensus view that could 
be used to infolTIl fuhrre agency action related to the relative r,ole of state and local govel1lments 
in regulating aspects of low-altitude UAS operations . .... '" 

Fact Finding and Analysis 

The working group could review and 
regulatory responses to UAS operations, 

conceming state and local 
of. pp'licable IUles and 

regulations:, 

• 

• 

• 

• 

• 
• 
• 

being vindicated in their 
and its impact on the 

desired statellocal 

Relative and responsibility of state and local govemments for responding to, 
investigating non-comp,liance with and enforcing state and federal UAS-related IUles 
and regulitions; 
Whether state and local govel1lments should be encomaged to develop parallel or 
complimentalY enforcement mechanisms; 
Efficacy of existing paralleVcomplimentalY enforcement mechanisms; and 
Efficacy of altemative federal/state enforcement schemes applicable to other Federal 
transport modes. 

Develop Recommendations 

The working group could develop rec01lllllendations as to: 
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Defining Low-Altitude UAS Navigable Airspace Susceptible to StatelLocal Govenullental 
Interests 

• The extent to which a defmition of "low-altitude airspace" (perhaps as a type of 
bOlmdary line) in the context of UAS operation is susceptible to allocation, or 
cooperative, conClinent, or delegated jurisdiction among State and local 
governmental interests. 

• Is there a non-federal interest in operations of UAS in airspace that is other than 
" low-altihlde airspace"? 

• Is there analog to "minimum safe altitude" for UAS? 
• Consider the contemporary relevance of trailit"ollal authorities such as the American 

Law Institute ' s Restatement of Torts, Second, 159(2) which sUlllmarizes the general 
principle of Caushy and Griggs as follows. 

);;. Flight at 500 feet or more above the "immediate 
reaches," 

);;. Flight within 50 feet , which interferes ith actual use, clearly is a d 
);;. Flight within 150 feet wliich also so intelferes, may present a question of fact. 

• Whether the existing framework of Federal regulation of low-altihlde 
UAS operations should;. be reconsidere Ul lig4t of state and local governmental 
interests icrentified by the \ vorking group; 

• If so, what modifications would Better integrate important state and local 
govenimental interests with important federal interests in ensming safety as well as 
efficient management of and access to airspace; 

• (Roles and for interests 0 her than aviation safety; and 
• What oversigh o[ regula ory mechanisms are appropriate to vindicate Federal 

interests in ensuring safety 0( WAS operations as well as efficient management and 
access to low-altituile navigable airspace? 

Enforcement 

• Whether to change-the relative role and responsibility of state and local governments 
for enforcement of any aspects of niles and regulations governing low-altitude UAS 
operations; 

• If so, what changes should be made; 
• What specific mechanisms would achieve the recommended change; and 
• Whether additional data collection is necessalY for FederaVstate enforcement and/or 

to infoon fuhrre agency policy and mlemaking. Any data obtained would also assist 
in FAA' s mandate to safely and efficiently integrate UAS into the National Airspace 
System (NAS). 
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Counter-measures and other active responses 

• What is the role of actors who might use UAS countenneasmes, generally understood 
to mean tools that forcibly intercept a UAS that is assumed or proven to pose a safety 
or secmity threat? 

• "What other federal agencies might have interests relating to cOlmtenneasmes that 
FAA should consult? 

• How or whether UAS cOlmtenlleasures should be ""''', ", a risk-mitigation tool. 
• Which actors should be designated or deploy and use such tools? 

Fixed sites? Govellllllental agencies? forces? Should there be a 
"right to defend?" What are the needs 

• What is the potential for abuse of if they become widely 
available? 

• What changes to existing legal prlofe,e)ilbUIS 
First Amendment implications? 

required? Are there 

Education 

• What training and education is eeded if or officials are asked to 
assist with, implement, or otherwise adm:ess . and regulations? 

• Who should conduct that training? How can of enforcement and 
implementa lOll-b e chieved across 1urisdictions? 

• What fuiiding might) needed 1:)y non-FAA enforcement agencies and adjudicative 
bodies? 

Technologtcal fools and so utions 

Are there existing or future technologies that Illay be utilized in connection with the 
roles and responsiBilities of government? 

• Wba tools are on die horizon that may address governing concerns and interests? 
How: might they be effectively implemented? 

Local Govemmental Opera ional Issues 
• How can govemmen( facilitate the use of UAS, dmiug emergency response efforts and 

other govemment erations, including issuance of approvals, and prohibit UAS 
interference with manned aircraft? 

• Recommendations on how FAA should respond to the emerging state and local 
regulations in this space. What are the roles of the FAA and state or local govemment in 
authorizing operations in emergency situations? 

[Include Roster ofTGl] 

epic.org EPIC-18-05-20-DAC-20190425-FAA-Production-Batch-10


