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Bartnicki v. Vopper3 

ZYM 'I)I Z\] fMJJ\9IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII[ 
 
Bernstein v. United States Department of State3 
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City of Cincinnati v. Discovery Network, Inc.3 
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Dean Milk Co. v. City of Madison3 
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Foley Brothers v. Filardo3 
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Landmark Communications, Inc. v. Virginia3 
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National Amusements, Inc. v. Town of Dedham3 

]Y .IYA [Y\ f\G= ,>8I \^^Z9IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII] 
 
Pharmaceutical Research & Manufacturers of America v. District of Columbia3 

]JK .I )V<<I MA ZK f(I,I MJJZ9IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII\Y 
 
Reno v. ACLU3 

ZM\ 'I)I N]] f\^^[9IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII] 
 
Rosenberger v. Rector of University of Va. 3 

Z\Z 'I)I N\^ f\^^Z9IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIM3 N3 ^ 
 
Roth v. United States3 

YZ] 'I)I ][K f\^Z[9IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIK 
 
Sable Communications of California, Inc. v. FCC3 

]^M 'I)I \\Z f\^N^9IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII]3 Z 
 
Taylor v. Rodale, Inc.3 

MJJ] /2I \\^K\]Z f&I(I 14I MJJ]9 IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII\Z 
 
Turner Broadcasting System, Inc. v. FCC3 

Z\M 'I)I KMM f\^^]9IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIY3 ]3 Z 
 
Turner Broadcasting System, Inc. v. FCC3 

ZMJ 'I)I \NJ f\^^[9IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIY 
 
United States v. Hilton3 

\K[ .IYA K\ f\G= ,>8I\^^^9IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII\\ 
 
United States v. Progressive, Inc.3 

]K[ .I )V<<I ^^J f/I(I />GI \^[^9 IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIK 
 
Universal City Studios, Inc. v. Corley3 

M[Y .IYA ]M^ fMA ,>8I MJJ\9IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIK 
 
Virginia Board of Pharmacy v. Va. Citizens Consumer Council, Inc.3 

]MZ 'I)I []N f\^[K9IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIK 
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F647 7>=S =S5 *==;8?5E R5?5846UG 48cVC5?=h >= c;5G =;; F48I  != :;V6A D5 VG5A =; aVG=>FE 

c;H58?C5?= :5?G;8GS>< ;F 4?E >?F;8C4=>;? C5856E DE :S484:=58>k4=>;? ;F >= 4G iA4=4Ij  $S5 

4?46;cE 46G; GS;7G =S4= =S5 85cV64=5A >?F;8C4=>;? >G >? C4?E 74EG 4G =8V=SFV6 4?A >C<;8=4?= 4G 

>?F;8C4=>;? :488>5A >? =S5 A4>6E ?57G3 =S4= =S5 647 D;=S =48c5=G :;?=5?= ;F G<55:S 4?A 

A>G:8>C>?4=5G ;? =S5 D4G>G ;F H>57<;>?=3 4?A =S4= =S5 85cV64=5A >?F;8C4=>;? :4??;= F4>86E D5 

:S484:=58>k5A 4G G>C<6E :;CC58:>46 G<55:SI          

 $S5 G=4=5UG F;:VG ;? =S5 ?4=V85 ;F =S5 <64>?=>FFGU DVG>?5GG 4?A >=G <5a;84=>H5 <;8=84E46 ;F 

=S5C 4G iA4=4 C>?58Gj D5=84EG =S4= =S5 G=4=V=5UG ;Da5:=>H5 >G =; A>G:8>C>?4=5 4c4>?G= =S5 H>57<;>?= 

;F =S;G5 7S; 85c48A VG5 ;F <85G:8>D58L>A5?=>F>4D65 >?F;8C4=>;? 4G H46V4D65 =; =S5 >C<8;H5C5?= ;F 

<VD6>: S546=S =S8;VcS <8;F>=4D65 4?A 5FF>:>5?= <8>H4=5 5?=58<8>G5I  $S5 G=4=V=5UG F;:VG ;? 
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=8>46 C5C;84?AVC ;? ";H5CD58 YJ3 MJJK3 =S4= =S5 A5F5?A4?= 7;V6A GVDC>= 4 85G<;?G>H5 C5C; 
;? (5:5CD58 \Z3 MJJK3 4?A =S4= <64>?=>FFG 7;V6A 85<6E ;? (5:5CD58 M^3 MJJKI  $S>G 
C5C;84?AVC >G =S5 <64>?=>FFGU 85<6EI  O;=S =S5 <64>?=>FFG 4?A =S5 *==;8?5E R5?5846 S4H5 
A5G>c?4=5A =S5>8 =8>46 C5C;G f(& ]M X KK9 4G =S5>8 85dV5G=G F;8 8V6>?cG ;F 647I  f(& KN l \M X 
(& [J l \M9I  $S5 <48=>5G 46G; S4H5 F>65A G=4=5C5?=G ;F F4:= f(& ]Y X K[9 7>=S =S5>8 =8>46 
C5C;84?A4 4?A S4H5 4G_5A =S4= =S5E D5 =854=5A 4G 85dV5G=G F;8 F>?A>?cG ;F F4:=I f(& KN l \M X 
(& [J l \M9I 
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<8;AV:=G 4?A >=G G>CV6=4?5;VG 5?A;8G5C5?= ;F VG5 ;F =S5 G4C5 >?F;8C4=>;? DE =S;G5 7S; 

4AH;:4=5 4c4>?G= DVE>?c =S;G5 G4C5 <8;AV:=G f;F=5? >885G<5:=>H5 ;F <85G:8>D58 4?A <4=>5?= 

<85F585?:5G9 85H546G =S4= =S5 G=4=V=5 >C<;G5G H>57<;>?= A>G:8>C>?4=>;?I  iB>57<;>?= 

A>G:8>C>?4=>;? >G I I I 4? 5c85c>;VG F;8C ;F :;?=5?= A>G:8>C>?4=>;?j Rosenberger v. Rector of 

Univ. of Va. 3 Z\Z 'I)I N\^3 NM^ f\^^Z93 =S4= >G GVDa5:= =; G=8>:= G:8V=>?EI    

 $S5 *==;8?5E R5?5846 46G; F;:VG5G ;? =S5 F4:= =S4= =S5 <64>?=>FFG A58>H5 4 <8;F>= F8;C =S5>8 

<VD6>GS>?c 4:=>H>=>5G  f(& KK 4= Y93 >? A58;c4=>;? ;F =S5 <8>?:><65 5G=4D6>GS5A >? City of Cincinnati 

v. Discovery Network, Inc.3 ZJ[ 'I)I ]\J3 ]MJ f\^^Y93 =S4= i:;CC58:>46 4==8>DV=5G ;F H48>;VG 
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65c>G64=V85 ;G=5?G>D6E 74G <58GV4A5A DE V?856>4D65 4?5:A;=46 5H>A5?:5 =S4= F;:VG5A C48_5=>?c 
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A;:=;8G 485 G; 54G>6E >?F6V5?:5A 4?A G; <;;86E 5AV:4=5A 4D;V= S;7 =; C4_5 c;;A <85G:8><=>;? 

A5:>G>;?G3 =S4= =S5E ?55A c;H58?C5?= <8;=5:=>;? 4c4>?G= F;:VG5A C48_5=>?cI  *G A>G:VGG5A D56;7 

4?A 4G 7>66 D5 A>G:VGG5A >? <64>?=>FFGU ;Da5:=>;?G =; =S5 *==;8?5E R5?5846UG .4:=V46 )VCC48E3 

=S585 74G ?; 5H>A5?:5 D5F;85 =S5 65c>G64=V85 4?A ?;?5 S4G GV8F4:5A >? A>G:;H58E =; GS;7 =S4= 

A;:=;8G 485 4?E C;85 >?F6V5?:5A DE focused C48_5=>?c =S4? unfocused C48_5=>?c ;8 =S4= =S5>8 
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 $S5 *==;8?5E R5?5846 84>G5G 4? >C<;8=4?= C4==58 =; 7S>:S =S5 ,;V8= <85H>;VG6E 466VA5A >? 

=S5 >?>=>46 >?F;8C46 G=4=VG :;?F585?:5 7>=S =S5 ,;V8= >? =S>G :4G5 LL =S5 65H56 ;F A5F585?:5 =S4= =S5 

,;V8= CVG= 4FF;8A =S5 "57 %4C<GS>85 65c>G64=V85I   

 $S5 *==;8?5E R5?5846 D4G5G S58 A5F585?:5 48cVC5?= ;? Turner Broadcasting System, Inc. 

v. FCC3 Z\M 'I)I KMM3 KMK f\^^]9 fiTurner I”) f<6V846>=E ;<>?>;?9 4?A Turner Broadcasting 

System, Inc. v. FCC, ZMJ 'I)I \NJ3 \^Z f\^^[9 f“Turner II”9I   !? =S5G5 :4G5G3 =S5 )V<85C5 ,;V8= 

85H>575A 4 :64>C =S4= 4 F5A5846 G=4=V=5 85dV>8>?c :4D65 ;<584=;8G =; :488E 6;:46 D8;4A:4G=58GU 

<8;c84CC>?c H>;64=5G =S5 .>8G= *C5?AC5?=I  WVG=>:5 P5??5AE3 78>=>?c F;8 =S5 <6V846>=E3 ;DG58H5A 

=S4= f\9 ,;?c85GG S4A 4:dV>85A :;?G>A584D65 5`<58=>G5 >? :4D65 85cV64=>;? ;H58 A5:4A5G3 fM9 

,;?c85GG S4A A5H56;<5A ;H58 4 =S855LE548 <58>;A =5?G ;F =S;VG4?AG ;F <4c5G ;F 5H>A5?:5 

>?:6VA>?c ?;= ;?6E 4?5:A;=46 =5G=>C;?E3 DV= 5`=5?G>H5 G=VA>5G3 fY9 ,;?c85GG 5`<85GG6E 

>?:;8<;84=5A F>?A>?cG >?=; =S5 G=4=V=5 V6=>C4=56E <4GG5A3 4?A3 <58S4<G C;G= >C<;8=4?=3 f]9 =S5 

G=4=V=5 4= >GGV5 74G :;?=5?= ?5V=8463 G; >= A>A ?;= :854=5 4G G58>;VG 4 8>G_ =S4= >= 7;V6A D5 VG5A 4G 4 

G=4=V=5 =S4= 5`<85GG6E =48c5=G G<55:S :;?=5?=I  '?A58 =S5G5 5`=84;8A>?48E 4?A 6>C>=5A 

:>8:VCG=4?:5G3 =S5 ,;V8= S56Ah im>n? 85H>57>?c =S5 :;?G=>=V=>;?46>=E ;F 4 G=4=V=53 o:;V8=G CVG= 

4::;8A GVDG=4?=>46 A5F585?:5 =; =S5 <85A>:=>H5 aVAcC5?=G ;F ,;?c85GGIU  -V8 G;65 ;D6>c4=>;? >G o=; 

4GGV85 =S4=3 >? F;8CV64=>?c >=G aVAcC5?=G3 ,;?c85GG S4G A847? 854G;?4D65 >?F585?:5G D4G5A ;? 

GVDG=4?=>46 5H>A5?:5IUj  Turner II, ZMJ 'I)I 4= \NKI   

 OE :;?=84G=3 =S5 65c>G64=V85 S585 f\9 S4A ?; 5G=4D6>GS5A 5`<58=>G5 >? =S5 85cV64=>;? ;F 

<85G:8>D58L>A5?=>F>4D65 A4=43 fM9 4:=5A dV>:_6E 4F=58 >?>=>46 >?=8;AV:=>;? ;F =S5 D>66 4?A ;?6E 4F=58 

S548>?c H58E 6>==65 5H>A5?:5 4?A >= 74G 4?5:A;=463 fY9 A>A ?;= C4_5 4?E 5`<85GG F>?A>?cG ;8 

>?:;8<;84=5 =S5C >? =S5 G=4=V=53 4?A3 4G GS;7? D56;73 f]9 5?4:=5A 4 :;?=5?=LD4G5A3 84=S58 =S4? 

Y 
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:;?=5?=L?5V=846 G=4=V=5I  '?A58 =S5G5 :>8:VCG=4?:5G3 =S5 ,;V8= ?55A ?;= 4?A GS;V6A ?;= 4FF;8A 4?E 

G>c?>F>:4?= A5F585?:5 =; =S5 65c>G64=V85 7S5=S58 >= VG5G G=8>:= G:8V=>?E ;8 4 65GG58 65H56 ;F G:8V=>?E 

D5:4VG5 =S5 85:;8A S585 4= >GGV5 G>C<6E A;5G ?;= :;CC4?A GV:S A5F585?:5I  See ";=53 Deference 

to Legislative Fact Determinations in First Amendment Cases After Turner Broadcasting3 \\\ 

%48HI 2I +5HI MY\M3 MYM[ f\^^[L^N9 fim7nS5? 85:;8AG F4>6 =; C55= =S>G =S85GS;6A3 65c>G64=>H5 

F>?A>?cG GS;V6A :;CC4?A ?; G<5:>46 75>cS= D5:4VG5 =S5E 7;V6A F4>6 =; C55= =S5 ;?6E 65c>=>C4=5 

aVG=>F>:4=>;? F;8 A5F585?:5h 4>A>?c 4::V84=5 aVA>:>46 A5:>G>;?C4_>?cj9I  !?G=54A3 >= GS;V6A iA5H;=5 

o=S5 C;G= 5`4:=>?c G:8V=>?E =; m4n 85cV64=>;?mn =S4= GV<<85GGm5Gn3 A>G4AH4?=4c5mGn3 ;8 >C<;G5mGn 

A>FF585?=>46 DV8A5?G ;? G<55:SIUjM  

 i(5F585?:5 =; 4 65c>G64=>H5 F>?A>?c :4??;= 6>C>= aVA>:>46 >?dV>8E 7S5? .>8G= *C5?AC5?= 

8>cS=G 485 4= G=4_5IjY  $S585 >G ?; A>G4c855C5?= =S4= =S5 aVA>:>48E GS;V6A :;?G>A58 4?A 

4:_?;765Ac5 65c>G64=>H5 A5=58C>?4=>;?G 85c48A>?c :;?G=>=V=>;?46 647 >GGV5G3 DV= >= >G V6=>C4=56E 

7>=S>? =S5 <8;H>?:5 ;F =S5 aVA>:>48E =; 4?46Ek5 7S5=S58 4 647 H>;64=5G :;?G=>=V=>;?46 cV484?=55GI]  

i$S5 C;G= FV?A4C5?=46 ?;8C ;F .>8G= *C5?AC5?= aV8>G<8VA5?:5 >G =S5 <8>C4:E 4::;8A5A =; =S5 

aVA>:>46 D84?:S >? =S5 4GG5GGC5?= ;F F855 5`<85GG>;? :64>CG@ =S>G >G D4G5A ;? =S5 V?A58G=4?A>?c 

=S4= =S5 O>66 ;F +>cS=G G;VcS= =; 85C;H5 A5:>G>;?G 4D;V= F855 5`<85GG>;? F8;C =S5 <;6>=>:46 

                                                 
M  Nat’l Amusements, Inc. v. Town of Dedham3 ]Y .IYA [Y\3 [YK f\G= ,>8I \^^Z9 f:>=>?c 

Turner Broad. Sys., Inc. v. FCC3 Z\M 'I)I KMM f\^^]9 f$V8?58 !9 f<6V846>=E ;<>?>;?9 f5C<S4G>G 
4AA5A99I  See also ";=53 Deference to Legislative Fact Determinations in First Amendment Cases 
After Turner Broadcasting3 \\\ %48HI 2I +5HI MY\M3 MYM] f\^^[L^N9 f:>=>?c Reno v. ACLU3 ZM\ 
'I)I N]] f\^^[9 f<;G=LTurner II G=8>:= G:8V=>?E :4G5 85FVG>?c =; A5F58 =; 65c>G64=>H5 F>?A>?cG 4?A 
GVcc5G=>?c =S4= =S5 Turner ,;V8=UG >?G>G=5?:5 ;? aVA>:>46 A5F585?:5 74G <48=>:V648 =; =S5 
>?=58C5A>4=5 G:8V=>?E :;?=5`=99I 

Y   Landmark Commc’ns, Inc. v. Virginia3 ]YZ 'I)I NM^3 N]Y f\^[N9I 
]  Sable Commc’ns of Cal., Inc. v. FCC3 ]^M 'I)I \\Z3 \M^ f\^N^9 fS;6A>?c =S4= 

,;CCV?>:4=>;?G *:= 4C5?AC5?=G :4? :;?G=>=V=>;?466E <8;S>D>= ;DG:5?5 =565<S;?5 C5GG4c5G3 DV= 
:4??;= A5?E 4AV6= 4::5GG =; >?A5:5?=3 DV= ?;= ;DG:5?53 =565<S;?5 C5GG4c5G :;?G>G=5?= 7>=S =S5 
.>8G= *C5?AC5?=9I 
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485?4IjZ  ,;V8=G <;GG5GG i=S5 A;C>?4?= 8;65 7S5? 85H>57>?c .>8G= *C5?AC5?= :S4665?c5G 

D5:4VG5 ;F =S5 856>4?:5 ;? )V<85C5 ,;V8= 85H>57 4G =S5 V6=>C4=5 4?=>A;=5 =; 4DVG53jK 5G<5:>466E 

G>?:5 65c>=>C4=5 65c>G64=>;? A;5G ?;= 85dV>85 =S5 i<85<48m4=>;?n ;F 4?E F4:=V46 85:;8A3 mF;8 4 

65c>G64=>H5 D;AE =;n 48=>:V64=5 4?E 854G;?G F;8 >=G A5:>G>;?G3 ;8 5H5? have 4?E GV:S 854G;?GIj[  

 $S5 G=4?A48A ;F 85H>57 >G 46G; 4AA85GG5A >? =S5 <64>?=>FFGU =8>46 C5C;84?AVC f(& ]M 4= 

\[L\N93 =S5 /4GS>?c=;? 25c46 .;V?A4=>;? 4C>:VG :V8>45 D8>5F f(& Y[93 4?A <64>?=>FFGU ;Da5:=>;?G 

=; =S5 *==;8?5E R5?5846UG C;=>;? =; dV4GS =S5 <64>?=>FFGU GVD<;5?4 =; &6> 2>66E ,;I  f(& [[9I   

*+R'0&"$ 

!I 
 

$S5 185G:8><=>;? +5G=84>?= 247 B>;64=5G =S5 .>8G= *C5?AC5?= 

 $S5 *==;8?5E R5?5846 :;?=5?AG =S4= =S5 647 A;5G ?;= 85cV64=5 G<55:S 4= 466 4?A =S585F;85 

?; .>8G= *C5?AC5?= <8>?:><65G 4<<6E3 =S4= G=8>:= G:8V=>?E >G ?;= 4<<6>:4D65 AV5 =; =S5 :;CC58:>46 

?4=V85 ;F =S5 85cV64=5A G<55:S3 =S4= =S5 647 :4? GV8H>H5 >?=58C5A>4=5 G:8V=>?E3 4?A =S4= =S5 647 >G 

?;= V?AV6E H4cV5I  &4:S 48cVC5?= >G >?:;885:=I   

 164>?=>FFG 46854AE S4H5 4AA85GG5A =S5 *==;8?5E R5?5846UG >?>=>46 48cVC5?= =S4= =S5 

A>G:85=>;? ;F =S5 65c>G64=V85 =; 85cV64=5 <85G:8>D58L>A5?=>F>4D65 A4=4 >G V?85G=8>:=5A DE =S5 .>8G= 

                                                 
Z  Deference to Legislative Fact Determinations3 supra ?;=5 YY 4= MY\[ f:>=>?c 

*8:S>D46A ,;`3 The Role of Congress in Constitutional Determinations3 ]J 'I ,>?I 2I +5HI \^^3 
M\Y f\^[\99I 

K Id.  %5>cS=5?5A aVA>:>46 G:8V=>?E H>4 G=8>:= G:8V=>?E 4?A >?=58C5A>4=5 G:8V=>?E 85F65:= =S5 
)V<85C5 ,;V8=UG i<8>H>65c5A G=4=VGj >? .>8G= *C5?AC5?= :4G5G D5:4VG5 D;=S G=4?A48AG i85dV>85 
:;V8=G =; :;?AV:= G548:S>?c 85H>57 ;F 4GG58=5A c;H58?C5?= >?=585G=G3 C4_5 5`4:=>?c A>G=>?:=>;?G 
D5=755? <8;=5:=5A 4?A V?<8;=5:=5A G<55:S3 4?A A5=58C>?5 =S5 5`>G=5?:5 ;F c;H58?C5?= >?=585G=G 
4?A =S5 5FF5:=G ;F G=4=5 4:=>;?Ij  Id. 

[  Id. 4= MYMMI  f5C<S4G>G >? ;8>c>?469 f:>=>?c Turner I3 Z\M VIGI KMM3 KKK f\^^]9 f<6V846>=E 
;<>?>;?93 FCC v. Beach Commc’ns, Inc.3 ZJN 'I)I YJ[I Y\Z f\^^Y93 Fullilove v. Llutznick3 ]]N 
'I)I ]]N3 ZJM f\^NJ9 f1;75663 WI :;?:V88>?c93 Sable3 ]^M 'I)I 4= \YY f):46>43 WI :;?:V88>?c99I 
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4C5?AC5?= >? =S5>8 =8>46 C5C;84?AVCI  f(& ]M 4= ZL\J9I  $S5 *==;8?5E R5?5846 ?;7 :>=5G Roth 

v. United States3 YZ] 'I)I ][K3 ]N] f\^Z[93 4G GV<<;8=>?c S58 48cVC5?= f(& KK 4= ^93 DV= Roth 

S56A ;?6E =S4= =S5 .>8G= *C5?AC5?= <58C>=G :8>C>?46>k4=>;? ;F ;DG:5?>=EI  Id. 4= ]N]I  $S5  

A5:>G>;? S4G ?; 4<<6>:4D>6>=E S585I  )>C>6486E3 =S5 *==;8?5E R5?5846UG 856>4?:5 ;? Virginia Board 

of Pharmacy v. Va. Citizens Consumer Council, Inc.3 ]MZ 'I)I []N3 [ZK f\^[K9 f(& ]M 4= \J93 >G 

C>G<64:5A D5:4VG5 >= S56A =S4= 4 B>8c>?>4 G=4=V=5 =S4= <8;S>D>=5A 4AH58=>G>?c ;F <S48C4:5V=>:46 

<8>:5G is GVDa5:= =; S5>cS=5?5A .>8G= *C5?AC5?= G:8V=>?E D5:4VG5 =S5 :;?GVC58G S4H5 4? >?=585G= 

>? ;D=4>?>?c =S5 >?F;8C4=>;?I 

 />=S;V= :4G5 4V=S;8>=E F;8 =S5 <8;<;G>=>;? =S4= =S5 G=4=V=5 A;5G ?;= 85cV64=5 G<55:S3 =S5 

*==;8?5E R5?5846 4c4>? =V8?G =; 4 647 85H>57 48=>:653 =S>G =>C5 P4=S58>?5 *I 0;58_53 Free Speech 

to a MachineS Encryption Software Source Code is not Constitutionally Protected Speech3 N] 

0>??I 2I +5HI \JJ[3 \JJ^ fMJJJ93 =; 4AH4?:5 S58 <;G>=>;?I  OV= =S>G 48=>:65 A546G ;?6E 7>=S 

:;C<V=58 G;V8:5 :;A5 4?A :;?:6VA5G =S4= 5H5? =S;VcS G;V8:5 :;A5 C>cS= ?;= >=G56F D5 G<55:S3 >= 

C4E D5 5?=>=65A =; .>8G= *C5?AC5?= <8;=5:=>;? D5:4VG5 >= i<8;=5:=G =S5 4D>6>=E =; G<54_ 

<8>H4=56EIj  )VDG5dV5?= aVA>:>46 A5:>G>;?G S4H5 4c855A =S4= 85cV64=>;? ;F G;V8:5 :;A5 >G 

:;?G=84>?5A DE .>8G= *C5?AC5?=UG <8;S>D>=>;? 4c4>?G= 4D8>Ac>?c F855A;C ;F G<55:SIN  -?5 GV:S 

A5:>G>;? <;>?=G =; ?VC58;VG :4G5G =S4= S4H5 GVDa5:=5A =; .>8G= *C5?AC5?= G:8V=>?E 85G=8>:=>;?G 

;? =S5 A>GG5C>?4=>;? ;F =5:S?>:46 >?F;8C4=>;?3 G:>5?=>F>: A4=43 4?A C585 >?G=8V:=>;?GI^  /S>65 =S5 

                                                 

 

N  See, e.g., Universal City Studios, Inc. v. Corley3 M[Y .IYA ]M^3 ]]K fMA ,>8I MJJ\9 
fi&H5? A8E >?F;8C4=>;?3 A5H;>A ;F 4AH;:4:E3 <;6>=>:46 8565H4?:53 ;8 48=>G=>: 5`<85GG>;?3 S4G D55? 
4::;8A5A .>8G= *C5?AC5?= <8;=5:=>;?j9@ Junger v. Daly, MJ^ .IYA ]N\3 ]NZ fK=S ,>8I MJJJ9 
fiO5:4VG5 :;C<V=58 G;V8:5 :;A5 >G 4? 5`<85GG>H5 C54?G F;8 =S5 5`:S4?c5 ;F >?F;8C4=>;? 4?A 
>A54G 4D;V= :;C<V=58 <8;c84CC>?c3 75 S;6A =S4= >= >G <8;=5:=5A DE =S5 .>8G= *C5?AC5?=j9I   

^  Corley3 M[Y .IYA 4= ]][ f:>=>?c Herceg v. Hustler Magazine, Inc., N\] .IMA \J\[3 
\JMJLMZ fZ=S ,>8I\^N[9 f.>8G= *C5?AC5?= <8;=5:=G >?G=8V:=>;?G F;8 5?c4c>?c >? 4 A4?c58;VG G5` 
4:=9@ Bernstein v. United States Dep’t of State, ^MM .I )V<<I \]MK3 \]YZ f"I(I ,46I \^^K9 
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.>8G= *C5?AC5?= GV856E A;5G <8;=5:= =S5 5`<85GG>;? ;F >A54G3 4G =S5 *==;8?5E R5?5846 48cV5G3 >= 

>G >?:;885:= =S4= =S5 .>8G= *C5?AC5?= <8;=5:=G only FV66E F;8CV64=5A >A54G 4?A ?;= =S5 5`<85GG>;? 

;F >?F;8C4=>;? V<;? 7S>:S >A54G 485 F;8C5AI  />=S;V= iA4=4j GS;7>?c =S4= <85G:8>D58G 485 

:S;;G>?c ;?5 A8Vc 84=S58 =S4? 4?;=S583 >= >G A>FF>:V6= ;8 >C<;GG>D65 =; 4AH;:4=5 =; =S;G5 A;:=;8G 

=S5 >A54 =S4= =S5E :;V6A C4_5 D5==58 ;8 7;8G5 A5:>G>;?G 85c48A>?c =S5 756F485 ;F =S5>8 <4=>5?=GI     

 $S5 *==;8?5E R5?5846UG :;?=5?=>;? =S4= =S5 647 iA;5G ?;= >C<5A5 =S5 F855 F6;7 ;F 

>?F;8C4=>;?j f(& KK 4= \\9 >G :;?=84A>:=5A DE =S5 647 >=G56F 7S>:S 5`<85GG6E :8>C>?46>k5G =S5 

G4653 VG53 =84?GF583 ;8 6>:5?G>?c ;F <85G:8>D58 >A5?=>F>4D65 A4=4 F;8 :58=4>? :;CC58:>46 <V8<;G5GI   

 $S5 )V<85C5 ,;V8=UG A5:>G>;? >? Bartnicki v. Vopper3 ZYM 'I)I Z\] fMJJ\93 F48 F8;C 

GV<<;8=>?c =S5 *==;8?5E R5?5846UG <;G>=>;? f(& \\93 A>85:=6E V?A58C>?5G >=I  $S5853 =S5 ,;V8= 

S56A V?:;?G=>=V=>;?46 4G 4<<6>5A \N 'I)I,I g MZ\\f\9f:93 4 <48= ;F 4 F5A5846 G=4=V=5 =S4= <8;S>D>=5A 

4 85<;8=58 F8;C A>G:6;G>?c =8V=SFV6 >?F;8C4=>;? =S4= 4 =S>8A <48=E S4A V?647FV66E >?=58:5<=5A F8;C 

4 :566 <S;?5 :466I  $S5 85<;8=58 S>CG56F S4A ?;= ;D=4>?5A =S5 >?F;8C4=>;? >? H>;64=>;? ;F =S5 6473 

DV= =S5 647 <8;S>D>=5A =S5 85<;8=58UG A>G:6;GV85 ;F >=I  $S5 ,;V8= ?;=5A =S4= ;=S58 <48=G ;F =S5 

G=4=V=5 \N 'I)I,I g MZ\\fD9 4?A fA9 <8;S>D>=5A =S5 uses ;F A5H>:5G =; V?647FV66E >?=58:5<= :566 

<S;?5 :;CCV?>:4=>;?G 4?A =S5 use ;F unlawfully >?=58:5<=5A :;CCV?>:4=>;?GI  != A>G=>?cV>GS5A 

=S5G5 ;=S58 <48=G ;F =S5 G=4=V=5 4G :;?G=>=V=>;?46 D5:4VG5 =S5E 85cV64=5A unlawful :;?AV:=I  != A>A 

?;=3 4G =S5 *==;8?5E R5?5846 4GG58=G3 S;6A 647G =S4= <8;S>D>=G =S5 VG5 ;F lawfully ;D=4>?5A 

>?F;8C4=>;? 485 :;?G=>=V=>;?46I   $S5 :4G5 A>A aVG= =S5 ;<<;G>=53 S;6A>?c =S4= :8>C>?46>k4=>;? ;F =S5 

85<;8=58UG VG5 ;F 647FV66E ;D=4>?5A >?F;8C4=>;? H>;64=5 =S5 .>8G= *C5?AC5?=I     

 $S5 *==;8?5E R5?5846UG 856>4?:5 ;? :4G5G V<S;6A>?c G=4=V=5G GV:S 4G D48 8V65G3 G5:V8>=>5G 

                                                 
fi!?G=8V:=>;?G3 A;L>=LE;V8G56F C4?V46G3 m4?An 85:><5Gj 485 466 iG<55:Sj9@ United States v. 
Progressive, Inc., ]K[ .I )V<<I ^^J f/I(I />GI \^[^9 fG:>5?=>F>: A4=493 Bd. of Trustees of Leland 
Stanford Jr. Univ. v. Sullivan, [[Y .I )V<<I ][M3 ][Y f(I(I,I \^^\9 fG4C599I   
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647G3 64D;8 647G3 4?A :;<E8>cS= 647G 4c4>?G= .>8G= *C5?AC5?= :S4665?c5G 46G; >G C>G<64:5A f(& 

KK 4= \Y93 D5:4VG5 ?;?5 ;F =S5 c;H58?C5?=46 >?=585G=G =S4= aVG=>F>5A =S;G5 647G 485 <85G5?= >? =S>G 

:4G5 4?A ?;?5 ;F =S;G5 :4G5G S56A =S4= =S5 .>8G= *C5?AC5?= >C<;G5G ?; 85G=8>:=>;?G ;? =S5 

A>G:85=>;? ;F 4 65c>G64=>H5 D;AE =; 85cV64=5 G<55:S GV:S 4G =S4= 4= >GGV5 S585 

 $S5 *==;8?5E R5?5846 4GG58=G =S4= i164>?=>FFG =S5CG56H5G 4AC>= =S4= =S5 *:= A;5G ?;= 

<85H5?= =S5C F8;C G<54_>?c about :;CC58:>46 =84?G4:=>;?G3 DV= 84=S58 85cV64=5G =S5 =84?G4:=>;?G 

=S5CG56H5GIj  f(& KK 4= \]9I  $S>G >G >?:;885:=I  $S5 G=4=V=5 :;V6A ?;= D5 C;85 :6548 =S4= >F 4 

<S48C4:E ;8 G>C>648 5?=>=E >?=5?AG =; =84?GF58 <85G:8>D58L>A5?=>F>4D65 A4=4 F;8 4 <8;S>D>=5A 

:;CC58:>46 <V8<;G53 =S5? =S4= G<55:S >G C4A5 >665c46I  $S5 G=4=V=5 A;5G 466;7 4 <S48C4:E =; 

:;CCV?>:4=5 =S5 >?F;8C4=>;? >F >= S4G ?; :;CC58:>46 <V8<;G5 >? A;>?c G;I  $S>G 4c4>? 

A5C;?G=84=5G =S4= =S5 65c>G64=V85 >G 4==4:_>?c =S5 H>57<;>?= ;F =S;G5 5?c4c5A >? =S5 

:;CCV?>:4=>;?I  i!? =S5 8546C ;F <8>H4=5 G<55:S ;8 5`<85GG>;?3 c;H58?C5?= 85cV64=>;? C4E ?;= 

F4H;8 ;?5 G<54_58 ;H58 4?;=S58Ij  Rosenberger3 Z\Z 'I) 4= NMNI  0;85;H583 im7nS5? c;H58?C5?= 

=48c5=G ?;= GVDa5:= C4==58 DV= <48=>:V648 H>57G =4_5? DE G<54_58G ;? 4 GVDa5:=3 =S5 H>;64=>;? ;F =S5 

.>8G= *C5?AC5?= >G 466 =S5 C;85 D64=4?=I I I I B>57<;>?= A>G:8>C>?4=>;? >G =SVG 4? 5c85c>;VG F;8C 

;F :;?=5?= A>G:8>C>?4=>;?Ij IdI  %5853 DE <8;S>D>=>?c VG5 ;F =S5 >?F;8C4=>;? F;8 :58=4>? 

:;CC58:>46 <V8<;G5G3 DV= DE 466;7>?c VG5 ;F =S5 >?F;8C4=>;? F;8 ;=S58 :;CC58:>46 <V8<;G5G 4?A 

F;8 ?;?L:;CC58:>46 <V8<;G5G3 =S5 )=4=5 85H546G >=G ;Da5:=>H5 LL =; GV<<85GG 5`<85GG>;? =S4= 7;V6A 

4AH;:4=5 =S5 G465 ;F <S48C4:5V=>:46 <8;AV:=G =S4= =S5 )=4=5 D56>5H5G C>cS= >?:854G5 =S5 :;G= ;F 

S546=S:485 4?A3 :;?G5dV5?=6E3 >=G ;7? 6>4D>6>=E F;8 05A>:4>A 4?A 05A>:485 148= ( <4=>5?=GI  != 

<64>?6E A;5G ?;= 74?= 5`<85GG5A =; <85G:8>D58G =S5 >A54 =S4= ?57583 C;85 5`<5?G>H5 A8VcG aVG= 

C>cS= >C<8;H5 <4=>5?= S546=S G>c?>F>:4?=6E C;85 =S4? ;6A583 65GG 5`<5?G>H5 A8VcG3 ;8 4= 654G= ?;= 

5`<85GG5A >? 4?E F;:VG5A C4??58 =; =S;G5 <85G:8>D58G =; 7S;C GV:S 4? 5`<85GG>;? C>cS= D5 C;G= 
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8565H4?=I  !?G=54A3 =S5 )=4=5 S4G :S;G5? =; F4H;8 >?GV858G3 5C<6;E58G3 4?A ;=S58G 7S; =E<>:466E 

GS485 =S5 H>57<;>?= =S4= 65GG 5`<5?G>H5 A8VcG GS;V6A D5 <85G:8>D5A F;8 <4=>5?=GI  $S5 A;:=8>?5 

4c4>?G= H>57<;>?= A>G:8>C>?4=>;? 5`<85GG6E <8;S>D>=G =S>G =E<5 ;F <84:=>:5I  i!= >G 4`>;C4=>: =S4= 

=S5 c;H58?C5?= C4E ?;= 85cV64=5 G<55:S D4G5A ;? >=G GVDG=4?=>H5 :;?=5?= ;8 =S5 C5GG4c5 >= 

:;?H5EGIj  Rosenberger, Z\Z 'I)I 4= NMN f:>=>?c Police Dept. of Chicago v. Mosley, ]JN 'I)I ^M3 

^K f\^[M99I  $S>G A;:=8>?5 >G c8;V?A5A >? =S5 FV?A4C5?=46 ?;=>;? =S4= >? 4 A5C;:84=>: G;:>5=E 

:>=>k5?G 85C4>? F855 ;?6E >F =S5E S4H5 >?F;8C4=>;? =S4= =S5E ?55A =; C4_5 >C<;8=4?= A5:>G>;?GI  

/S585 =S5 c;H58?C5?= 85cV64=5G =S5 F6;7 ;F >?F;8C4=>;? D5:4VG5 ;F A>G4c855C5?= 7>=S >=G 

:;?=5?=3 =S5 G;:>5=E >G ?; 6;?c58 F855 ;8 A5C;:84=>:I  $S5 "57 %4C<GS>85 65c>G64=V85 C4E 

G>?:5856E D56>5H5 =S4= >= _?;7G D5G= 7S4= >?F;8C4=>;? <85G:8>D58G GS;V6A 85:5>H5 =; C4_5 c;;A 

A5:>G>;?G F;8 =S5>8 <4=>5?=G3 DV= =S5 .>8G= *C5?AC5?= <8;S>D>=G =S5 65c>G64=V85 F8;C VG>?c >=G 

<;758 =; <85H5?= =S;G5 7>=S A>FF585?= >A54G F8;C 5`<85GG>?c =S;G5 >A54G 4G 7566 ;8 F8;C ;D=4>?>?c 

>?F;8C4=>;? =S5E ?55A =; F;:VG =S5>8 >A54G ;? =S;G5 7S; 7>66 F>?A =S5 >A54G 8565H4?=I     

O5:4VG5 G=8>:= G:8V=>?E 4<<6>5G >? =S>G :4G53 =S5 ,;V8= GS;V6A 8V65 F;8 =S5 <64>?=>FFG D5:4VG5 

=S5 *==;8?5E R5?5846 4AH4?:5G ;?6E =S5 C;G= <58FV?:=;8E 48cVC5?= =S4= =S5 647 :;V6A GV8H>H5 

G=8>:= G:8V=>?E f(& KK 4= M]9 7S>65 <64>?6E >= :4??;=I  See (& ]M 4= \KLYY f5`<64>?>?c 7SE =S5 647 

:4??;= GV8H>H5 G=8>:= G:8V=>?E9I  $S5 *==;8?5E R5?5846 :>=5G no 4V=S;8>=E =S4= =S5 >?=585G=G >= G55_G 

=; 4AH4?:5 485 :;C<566>?c 4?A no 5H>A5?:5 GS;7>?c =S4= =S5 G=4=V=5 >G =S5 654G= 85G=8>:=>H5 C54?G 

;F 4:S>5H>?c >=G ;Da5:=>H5GI   

$S5 *==;8?5E R5?5846 46=58?4=>H56E 4G_G =S5 ,;V8= =; 4<<6E =S5 >?=58C5A>4=5 G:8V=>?E =5G= 

D5:4VG5 =S5 G=4=V=5 ;? >=G F4:5 85G=8>:=G VG5 ;F >?F;8C4=>;? F;8 ;?6E :58=4>? :;CC58:>46 <V8<;G5G3 

4?A ?;= ;=S58G ;8 F;8 i?;?L:;CC58:>46j <V8<;G5GI  !? City of Cincinnati v. Discovery Network, 

Inc.3 ZJ[ 'I)I ]\J3 ]MY ?I \^ f\^^Y93 =S5 ,;V8= :4V=>;?5A 4c4>?G= =S5 VG5 ;F GV:S =58C>?;6;cE AV5 
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=; =S5 A>FF>:V6=>5G 4GG;:>4=5A 7>=S A>G=>?cV>GS>?c D5=755? :;CC58:>46 4?A ?;?L:;CC58:>46 

<VD6>:4=>;?GI  $S5 5H>A5?:5 >? =S>G :4G5 :58=4>?6E S4G D;8?5 ;V= =S4= >?AVG=8E <8;F5GG>;?46G S4H5 

?; C54?G ;F A5=58C>?>?c 7S5=S58 4 <S48C4:5V=>:46 :;C<4?EUG VG5 ;F <85G:8>D58L>A5?=>F>4D65 A4=4 

>? H48>;VG >?G=4?:5G 7;V6A D5 85c48A5A 4G F;8 4 :;CC58:>46 ;8 ?;?L:;CC58:>46 <V8<;G5I  See, 

e.g. , (5<;GI (8I R;84? *?A; 4= Y\LYM3 ZKLZ[@ *VcVG= (;D>GS 4= YYLYK@ (8I W;S? R64G58 4= ZNLZ^I  

*G >C<;8=4?=3 G>C<6E <8;H>A>?c =S4= 4 G=4=V=5 <8;S>D>=G ;?6E G<55:S F;8 4 i:;CC58:>46 <V8<;G53j 

A;5G ?;= C54? =S4= G=4=V=5 <8;S>D>=G G;656E i:;CC58:>46 G<55:SIj  )<55:S F;8 4 i:;CC58:>46 

<V8<;G5j >G 4 F48 D8;4A58 :4=5c;8E ;F G<55:S =S4? i:;CC58:>46 G<55:SIj f(& ]M 4= \\L\Y9I 

&H5? >F =S5 G=4=V=5 7585 85c48A5A 4G 85cV64=>?c ;?6E :;CC58:>46 G<55:S3 >= :;V6A ?;= 

GV8H>H5 >?=58C5A>4=5 G:8V=>?E F;8 =S5 854G;?G G5= F;8=S >? =S5 <64>?=>FFGU >?>=>46 =8>46 C5C;84?AVC  

f(& ]M 4= YYL]\9I  164>?=>FFGU ;Da5:=>;?G =; =S5 *==;8?5E R5?5846UG <8;<;G5A F4:=V46 F>?A>?cG 7>66 

<8;H>A5 4 A>G:VGG>;? ;F =S5 5H>A5?:5 856>5A V<;? F;8 =S5 >?=58C5A>4=5 G:8V=>?E G=4?A48AI   

 +5c48A>?c <64>?=>FFGU H4cV5?5GG 48cVC5?=G f(& ]M 4= ]\L]Z93 =S5 *==;8?5E R5?5846 

:;?:5A5G =S4= =S5 647 VG5G =58CG =S4= 485 iV?A5F>?5Aj f(& KK 4= MN93 i48cV4D6E >?4::V84=53j f(& 

KK 4= MN93 =S4= 85dV>85G 4 A5=58C>?4=>;? ;F 7S5=S58 4? 5?=>=E >G iG>C>648 =;3 4 1O03 >?GV84?:5 

:;C<4?E3 565:=8;?>: =84?GC>GG>;? >?=58C5A>48E3 ;8 <S48C4:Ej f(& KK 4= M^93 =S4= i85?A58G =S5 

*:= 4CD>cV;VGj f(& KK 4= M^93 4?A =S4= S4G 4 i6;?c S>G=;8E ;F :;?FVG>;?j f(& KK 4= YJ9I  .48 

c854=58 :485 =S4? =S>G >G ?5:5GG48E 7S585 G<55:S >G D5>?c 85cV64=5AI  247G 485 V?:;?G=>=V=>;?466E 

H4cV5 7S585 =S5E F4>6 =; <8;H>A5 85dV>G>=5 ?;=>:5 4?A V?A58C>?5 <VD6>: :;?F>A5?:5 =S4= 4 647 >G 

5dV466E 5?F;8:5AI  See City of Chicago v. Morales3 ZM[ 'I)I ]\ f\^^^9@ Grayned v. City of 

Rockford3 ]JN 'I)I \J]3 \JNLJ^ f\^[M9@ United States v. Hilton3 \K[ .IYA K\3 []L[Z f\G= 

,>8I\^^^9I  * G=4=V=5 CVG= A5F>?5 4? ;FF5?G5 7>=S GVFF>:>5?= <48=>:V648>=E G; =S4= ;8A>?48E <5;<65 

:4? V?A58G=4?A 7S4= :;?AV:= >G <8;S>D>=5A 4?A >? 4 C4??58 =S4= A;5G ?;= 5?:;V84c5 48D>=848E ;8 
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A>G:8>C>?4=;8E 5?F;8:5C5?=I  Grayned3 ]JN 'I)I 4= \JN@ Hilton3 \K[ .IYA 4= [ZI  $S>G G=4=V=5 

>C<;G5G 5`=84;8A>?48>6E G5H585 :8>C>?46 <5?46=>5G3 4V=S;8>k5G :>H>6 :64>CG F;8 :;C<5?G4=;8E 4?A 

<V?>=>H5 A4C4c5G3 4V=S;8>k5G :64GG 4:=>;?G3 4?A 4V=S;8>k5G F55 :64>CGI  != >G >?:;?=5G=4D65 =S4= =S5 

H4cV5?5GG ;F >=G =58C>?;6;cE 7>66 654A =; =S5 :S>66>?c ;F G<55:S =S4= =S5 65c>G64=V85 <58S4<G ?5H58 

>?=5?A5A =; 854:S 4?A =S4= >G FV66E <8;=5:=5A DE =S5 .>8G= *C5?AC5?=I 

!!I 
 

$S5 185G:8><=>;? +5G=84>?= 247 B>;64=5G =S5 ,;CC58:5 ,64VG5 
 
 $S5 )=4=5 4:_?;765Ac5G =S4= im4n G=4=V=5 =S4= 854:S5G ;V=G>A5 =S5 D;8A58G ;F =S5 G=4=5 4?A 

:;?=8;6G :;CC58:5 >? 4?;=S58 G=4=5 7>66 D5 S56A =; per se H>;64=5 =S5 ,;CC58:5 ,64VG5Ij  f(& KK 

4= Y]9I  Q5=3 >?G=54A ;F 85DV==>?c <64>?=>FFGU GS;7>?c =S4= =S5 185G:8><=>;? +5G=84>?= 247 

>C<58C>GG>D6E 85cV64=5G =84?G4:=>;?G =S4= ;::V8 5?=>856E ;V=G>A5 ;F "57 %4C<GS>853 =S5 )=4=5 

5?c4c5G >? 4 =;8=V85A A>G:VGG>;? ;F =S5 G=4?A48A F;8 5H46V4=>?c G=4=V=5G =S4= A>G:8>C>?4=5 4c4>?G= 

;V=L;FLG=4=5 :;CC58:5 ;8 >?:>A5?=466E 4FF5:= >?=58G=4=5 :;CC58:53 5H5? =S;VcS =S5 <64>?=>FFG S4H5 

?5H58 48cV5A =S4= =S5 185G:8><=>;? +5G=84>?= 247 5>=S58 A>G:8>C>?4=5G 4c4>?G= ;V=L;FLG=4=5 

:;CC58:5 ;8 >?:>A5?=466E 4FF5:=G >=I   $S5 <64>?=>FFG G55_ =; >?H46>A4=5 =S5 185G:8><=>;? +5G=84>?= 

247 D5:4VG5 >= >C<58C>GG>D6E 85cV64=5G DVG>?5GG 4:=>H>=>5G =S4= =S5 <64>?=>FFG :;?AV:= 5?=>856E 

;V=G>A5 ;F "57 %4C<GS>85I  i!F 4 G=4=5 647 S4G =S5 >?5H>=4D65 :;?G5dV5?:5G ;F 4:=V466E 85cV64=>?c 

f4?A ?;= C5856E 4FF5:=>?c9 :;?AV:= ;V=G>A5 =S5 G=4=53 >= 8V?G 4F;V6 ;F =S5 ;F =S5 <8;S>D>=>;?G 

5?=4>65A DE ?5c4=>H5 >C<6>:4=>;?G ;F =S5 ,;CC58:5 ,64VG5Ij  24V85?:5 %I $8>D53 The American 

Constitutional Law, H;6I \ 4= \J[N f.;V?A4=>;? 185GG YA 5A MJJJ9I   

 $S5 *==;8?5E R5?5846 =8>5G =; A5F5?A =S5 G=4=V=5 DE 48cV>?c =S4= >= S4G ?; 5`=84=588>=;8>46 

854:S3 DV= =S>G :;?:6VG>;? :4??;= D5 C4A5 7>=S;V= C4_>?c =S5 G=4=V=5 4 C585 FV=>6>=EI  $S5 647 

;G=5?G>D6E 74G 5?4:=5A =; GS>56A <85G:8>D58G F8;C =S5 <58:5>H5A 5FF5:=G ;F F;:VG5A C48_5=>?cI  $; 
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V?F;:VG C48_5=>?c3 =S5 G=4=5 C4A5 >= V?647FV6 F;8 :58=4>? 5?=>=>5G =; =84?GF583 6>:5?G53 VG53 ;8 G566 

<85G:8>D58L>A5?=>F>4D65 >?F;8C4=>;? F;8 =S;G5 :;CC58:>46 <V8<;G5G =S5 65c>G64=V85 F;V?A 

;Da5:=>;?4D65I  *6=S;VcS =S5 647 :;?=4>?G ?; 5`<85GG 64?cV4c5 C4_>?c >= 4<<6>:4D65 =; 7S;66E 

5`=84=588>=;8>46 =84?G4:=>;?G3 >= 7;V6A D5 :;C<65=56E >?5FF5:=>H5 >F >= S4A ?; GV:S 4<<6>:4=>;? 

D5:4VG5 6>==65 ;8 ?; 6>:5?G>?c3 =84?GF58 ;8 G465 ;F =S5 <85G:8>D58 >A5?=>F>4D65 >?F;8C4=>;? =4_5G 

<64:5 7>=S>? "57 %4C<GS>85I   

 /S5? "57 %4C<GS>85 <S48C4:>5G F>66 <85G:8><=>;?G3 =S5E 565:=8;?>:466E =84?GC>= 

>?F;8C4=>;? F8;C =S5C =; =S5>8 ;V=L;FLG=4=5 <485?= :;C<4?>5G 7S>:S >? =V8? =84?GF58 =S5 

>?F;8C4=>;? =; >?GV84?:5 :;C<4?>5G3 G;F=7485 H5?A;8G3 <S48C4:E D5?5F>= C4?4c58G3 4?A G>C>648 

5?=>=>5G ;V=G>A5 ;F "57 %4C<GS>85 F;8 :;CC58:>46 4?A ?;?L:;CC58:>46 <V8<;G5GI  See, e.g., 

(;D>GS (5<; 4= \NI  $S5G5 =84?G4:=>;?G 485 5`<85GG6E 466;75A DE =S5 647I  %546=S >?F;8C4=>;? 

:;C<4?>5G3 GV:S 4G !0) %546=S 4?A B58>G<4?3 D;=S ;F 7S>:S 485 ;V=G>A5 ;F "57 %4C<GS>853 =S5? 

4:dV>85 =S5 <85G:8><=>;? >?F;8C4=>;? F8;C =S5G5 ;V=L;FLG=4=5 5?=>=>5GI  See, e.g., (;D>GS (5<; 4= 

YNLY^I  $S5E =S5? =84?GF58 =S5 >?F;8C4=>;? =; <S48C4:5V=>:46 C4?VF4:=V858G =S4= 46G; 485 6;:4=5A 

;V=G>A5 ;F "57 %4C<GS>85I  See, e.g., )4A5_ (5<;I 4= \JL\\I  "5`=3 =S5 ;V=L;FLG=4=5 

C4?VF4:=V858G VG5 =S5 >?F;8C4=>;? =; A5:>A5 S;7 =; cV>A5 =S5>8 G465G 85<85G5?=4=>H5G 4?A 

:;C<5?G4=5 =S5>8 G465G 85<85G5?=4=>H5G3 4C;?c ;=S58 =S>?cGI  $S5G5 A5:>G>;?G 46G; =4_5 <64:5 

;V=G>A5 ;F "57 %4C<GS>85I  !F =S5 647 4<<6>5G =; =S5G5 =84?G4:=>;?G3 >= <64>?6E >G c;H58?>?c 

=84?G4:=>;?G =S4= =4_5 <64:5 5?=>856E ;V=G>A5 ;F "57 %4C<GS>85 >? H>;64=>;? ;F =S5 (;8C4?= 

,;CC58:5 ,64VG5I   *6=S;VcS =S5 *==;8?5E R5?5846 ?;7 A>G:64>CG =S4= =S5 G=4=V=5 S4G 

4<<6>:4=>;? =; =84?G4:=>;?G 5?=>856E ;V=G>A5 ;F "57 %4C<GS>853 GS5 46G; A;5G ?;= G=4=5 7S4= GS5 

C54?G >? =S>G 85c48AI  !F GS5 A>G4c855G =S4= =S5 G=4=V=5 4<<6>5G =; =S5 =84?G4:=>;?G A5G:8>D5A S5853 

=S5 G=4=V=5 :;V6A ?;= 4::;C<6>GS >=G ;Da5:=>H5G 4?A >= 7;V6A F4>6 5H5? =; GV8H>H5 84=>;?46 D4G>G 
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G:8V=>?E V?A58 =S5 .>8G= *C5?AC5?= ;8 =S5 (V5 18;:5GG ,64VG5I  !F GS5 4c855G =S4= =S5 647 

4<<6>5G =; =S5G5 =84?G4:=>;?G3 =S5 647 7;V6A H>;64=5 =S5 (;8C4?= ,;CC58:5 ,64VG5I  ,4VcS= ;? 

=S5 S;8?G ;F =S>G A>65CC43 =S5 *==;8?5E R5?5846 <8;H>A5G =S5 ,;V8= ;?6E =S5 H4cV5G= A5G:8><=>;? 

;F S;7 GS5 D56>5H5G =S4= =S5 G=4=V=5G 4<<6>5GI    

 $S5 G=4=V=5UG 5`=84=588>=;8>46 854:S :4??;= D5 aVG=>F>5A ;? =S5 D4G>G =S4= =S5 <85G:8><=>;? 

>?F;8C4=>;? =S4= =S5 <64>?=>FFG 4?A =S5 A8Vc C4?VF4:=V858G 4:dV>85 :;?:58?>?c "57 %4C<GS>85 

<85G:8>D58G ;8>c>?4=5G >? "57 %4C<GS>85I  See Baldwin v. G.A.F. Seelig3 Inc., M^] 'I)I Z\\ 

f\^YZ9 fS;6A>?c 647 =S4= <8;S>D>=5A 466 C>6_ A54658G 7S; G566 >? "57 Q;8_ F8;C DVE>?c C>6_ 

D56;7 4 :58=4>? <8>:5 H>;64=5A (;8C4?= ,;CC58:5 ,64VG5 =S8;VcS >=G >C<6>:>= 4<<6>:4=>;? =; 

=84?G4:=>;?G >? B58C;?=9I  1V8GV4?= =; i5G=4D6>GS5A A;:=8>?5 I I I 4 G=4=5 C4E ?;=3 >? 4?E F;8C ;8 

V?A58 4?E cV>G53 A>85:=6E DV8A5? =S5 <8;G5:V=>;? ;F >?=58G=4=5 DVG>?5GG5G3j D5:4VG5 >= iS4G ?; 

<;758 =; <8;a5:= >=G 65c>G64=>;? >?=; m4?;=S58 G=4=5nIj  IdI 4= ZM\LMMI   WVG= 4G >= 74G >C<58C>GG>D65 

>? Baldwin F;8 "57 Q;8_ =; 85dV>85 C>6_ A54658G =; <4E 4 C>?>CVC <8>:5 F;8 B58C;?= C>6_3 G;3 

=;;3 >= >G >C<58C>GG>D65 F;8 =S5 "57 %4C<GS>85 =; <8;S>D>= DVE58G F8;C 4:dV>8>?c <85G:8>D58L

>A5?=>F>4D65 >?F;8C4=>;? outside ;F "57 %4C<GS>85I    

 0;85;H583 =S5 >C<58C>GG>D65 5`=84=588>=;8>46 854:S ;F =S5 G=4=V=5 >? =S>G :4G5 >G ?; A>FF585?= 

=S4? =S5 G=4=V=5 S56A =; D5 V?:;?G=>=V=>;?46 >? Pharmaceutical Research & Manufacturers of 

America v. District of Columbia3 ]JK .I )V<<I MA ZK f(I,I MJJZ9I  $S5 647 >? =S4= :4G5 A>A ?;= 

5`<85GG6E 4<<6E =; =84?G4:=>;?G 7S;66E ;V=G>A5 ;F =S5 (>G=8>:= ;F ,;6VCD>43 >= G>C<6E <8;S>D>=5A 

4?E A8Vc C4?VF4:=V858 ;8 6>:5?G55 F8;C G566>?c <4=5?=5A <85G:8><=>;? A8VcG >F =S5 G465G 7;V6A 

85GV6= >? =S5 A8VcG D5>?c G;6A >? =S5 (>G=8>:= F;8 4? 5`:5GG>H5 <8>:5I  IdI 4= KJI  $S5 c;H58?C5?= 

A5F5?A5A =S5 G=4=V=5 4G S4H>?c ?; 5`=84=588>=;8>46 4<<6>:4=>;? D5:4VG5 =S5 64?cV4c5 ;F =S5 G=4=V=5 

A>A ?;= 5`<85GG6E <8;H>A5 >= 7;V6A 4<<6E =; 4:=>H>=E ;V=G>A5 ;F =S5 (>G=8>:= 4?A D5:4VG5 >= 85dV>85A 
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4 G465 4= 4? 5`:5GG>H5 <8>:5 >? =S5 (>G=8>:= D5F;85 4 G465 ;V=G>A5 =S5 (>G=8>:= :;V6A H>;64=5 =S5 647I    

$S5 :;V8= 85a5:=5A D;=S 48cVC5?=G3 854G;?>?c =S4= >= 7;V6A D5 >66;c>:46 =; >?=58<85= =S5 G=4=V=5 >? 4 

74E =S4= 7;V6A 85?A58 >= >?;<584=>H5 4?A =S4= =S5 85dV>85A G465 >? =S5 (>G=8>:= A>A ?;= :S4?c5 =S5 

F4:= =S4= =S5 G465 ;V=G>A5 =S5 A>G=8>:= 74G D5>?c 85cV64=5AI 

 $S5 185G:8><=>;? +5G=84>?= 247 S4G <85:>G56E =S5 G4C5 5`=84=588>=;8>46 4<<6>:4=>;? 4?A >= >G 

5dV466E H>;64=>H5 ;F =S5 (;8C4?= ,;CC58:5 ,64VG5I  "5>=S58 =S5 F4:= >= >G ?;= 5`<85GG6E 

4<<6>:4D65 ;V=G>A5 ;F "57 %4C<GS>85 ?;8 =S5 F4:= =S4= >= A;5G ?;= 85?A58 4 =84?G4:=>;? V?647FV6 

V?=>6 =S5 >?F;8C4=>;? =S4= >G =S5 GVDa5:= ;F =S5 =84?G4:=>;? >G VG5A F;8 4 <8;S>D>=5A :;CC58:>46 

<V8<;G5 7>=S>? "57 %4C<GS>85 :S4?c5G =S5 F4:= =S4= =S5 647 5FF5:=>H56E 85cV64=5G =84?G4:=>;?G 

=S4= =4_5 <64:5 5?=>856E ;V=G>A5 ;F "57 %4C<GS>85I   

 $S5 *==;8?5E R5?5846 48cV5G =S4= Baldwin 4?A Pharmaceutical A; ?;= 4<<6E D5:4VG5 =S5E 

>?H;6H5 =S5 85cV64=>;? ;F <8>:5G 7S>65 =S5 185G:8><=>;? +5G=84>?= 247 iS4G ?; A>85:= 5FF5:= ;? 

<8>:5G ;F 4?E c;;AG >? =S>G ;8 4?E G=4=5 I I I  $S5 *:= A;5G ?;= 4FF5:= =S5 <8>:5 ;F A8VcGIj  f(& KK 

4= ]\9I  ";= ;?6E >G =S5 *==;8?5E R5?5846UG :64>C >?:;?G>G=5?= 7>=S :64>CG GS5 S4G C4A5 

56G57S5853\J =S5 ?4=V85 ;F =S5 :;CC58:5 85cV64=5A >G >88565H4?= =; =S5 ,;V8=UG >?dV>8E ;? =S5 

,;CC58:5 ,64VG5 >GGV5I  i$S5 :8>=>:46 >?dV>8E >G 7S5=S58 =S5 <84:=>:46 5FF5:= ;F =S5 85cV64=>;? >G 

=; :;?=8;6 :;?AV:= D5E;?A =S5 D;V?A48>5G ;F =S5 )=4=5Ij\\  Healy  v.  Beer Inst.3 ]^\ 'I)I YM]3 YYK 

f\^N^9@ see also Brown-Forman Distillers Corp. v. New York State Liquor Author., ][K 'I)I 

Z[Y3 ZNY f\^NK9 fi$S4= =S5 *O, 247 >G 4AA85GG5A ;?6E =; G465G ;F 6>dV;8 >? "57 Q;8_ >G 
                                                 

\J  .;8 5`4C<653 =S5 F>8G= 6>?5 ;F =S5 G=4=5UG =8>46 C5C;84?AVC D5c>?Gh i%;VG5 O>66 \Y]K 
74G <4GG5A 4G 4 C54GV85 =; :;?=8;6 S546=S :485 :;G=G >? "57 %4C<GS>85Ij  f(& KK 4= \9I  

\\  $S585 >G ?; >?:;?G>G=5?:E D5=755? =S5 <64>?=>FFGU 48cVC5?=G =S4= =S5 G465 ;F 
>?F;8C4=>;? DE 4 <S48C4:E >G ?;?L:;CC58:>46 G<55:S F;8 <V8<;G5G ;F .>8G= *C5?AC5?= 4?46EG>G 
4?A =S4= =S5 G465 GS;V6A D5 85c48A5A 4G i:;?AV:=j ;V=G>A5 ;F "57 %4C<GS>85UG D;8A58G F;8 
<V8<;G5G ;F =S5 (;8C4?= ,;CC58:5 ,64VG5 D5:4VG5 (;8C4?= ,;CC58:5 ,64VG5 A;:=8>?5 A;5G 
?;= C4_5 =S5 G4C5 A>G=>?:=>;?G =S4= .>8G= *C5?AC5?= A;:=8>?5 A;5GI    
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>88565H4?= >F =S5 o<84:=>:46 5FF5:=U ;F =S5 647 >G =; :;?=8;6 6>dV;8 <8>:5G >? ;=S58 G=4=5Gj f:>=4=>;? 

;C>==5A99I  * G=4=5UG c5?5846 <;6>:5 <;758G =; 85cV64=5 C4==58G ;F 65c>=>C4=5 6;:46 :;?:58?3 GV:S 

4G =S5 S546=S 4?A G4F5=E ;F =S5 :>=>k5?G ;F "57 %4C<GS>853 :4??;= aVG=>FE >=G A>G85c48A F;8 =S5 

,;?G=>=V=>;?UG <8;S>D>=>;? 4c4>?G= 85cV64=>?c C4==58G >? ;=S58 G=4=5GI\M  

     $S5 *==;8?5E R5?5846UG 856>4?:5 ;? Foley Bros. v. Filardo3 YYK 'I)I MN\3 MNZ f\^]^93 

4?A Taylor v. Rodale, Inc.3 MJJ] /2 \\^K\]Z f&I(I 14I MJJ]93 >G C>G<64:5A D5:4VG5 ?5>=S58 :4G5 

>?H;6H5A 4 :S4665?c5 =; 4 G=4=5 G=4=V=5 V?A58 =S5 (;8C4?= ,;CC58:5 ,64VG5I\Y  '?6>_5 =S5 

<64>?=>FFG >? =S;G5 :4G5G3 =S5 <64>?=>FFG S585 485 G55_>?c =; invalidate 4 G=4=V=5 =S4= CVG= D5 

>?=58<85=5A 4G 854:S>?c 4:=>H>=>5G ;V=G>A5 ;F >=G D;8A58G >F >= >G =; S4H5 4?E C54?>?c 4= 4663 ?;= =; 

85dV>85 5`=84=588>=;8>46 4<<6>:4=>;? ;F 4 G=4=V=5 =S4= A;5G ?;= S4H5 GV:S 4? 5`<85GG 4<<6>:4=>;?I   

,-",2')!-" 

 $S5 ,;V8= GS;V6A >?H46>A4=5 =S5 185G:8><=>;? +5G=84>?= 247 DE G5H58>?c >=G 85G=8>:=>;?G ;? 

prescriberL>A5?=>F>4D65 A4=4 4?A 654H>?c >? <64:5 >=G 85G=8>:=>;?G ;? patientL>A5?=>F>4D65 A4=4 

D5:4VG5 =S5 647 H>;64=5G =S5 .>8G= *C5?AC5?= 4G 4? >C<58C>GG>D65 :;?=5?=LD4G5A 85G=8>:=>;? 4?A 

=S5 647 4?A >= GVFF58G F8;C H4cV5?5GG 4?A ;H58D854A=S 4?A H>;64=5G =S5 ,;CC58:5 ,64VG5I

                                                 
\M  See Dean Milk Co. v. City of Madison3 Y]J 'I)I Y]^3 YZ] f\^Z\9 fim$S5n H>57 I I I 

=S4= m4?n ;8A>?4?:5 >G H46>A G>C<6E D5:4VG5 >= <8;F5GG5G =; D5 4 S546=S C54GV853 7;V6A C54? =S4= 
=S5 ,;CC58:5 ,64VG5 >=G56F >C<;G5G ?; 6>C>=4=>;?G ;? G=4=5 4:=>;? ;=S58 =S4? =S;G5 64>A A;7? DE 
=S5 (V5 18;:5GG ,64VG53 G4H5 F;8 =S5 8485 >?G=4?:5 7S585 4 G=4=5 48=65GG6E A>G:6;G5G 4? 4H;75A 
<V8<;G5 =; A>G:8>C>?4=5 4c4>?G= >?=58G=4=5 c;;AGj9I    

\Y  Foley >?H;6H5A 4 F5A5846 G=4=V=5 c;H58?>?c =S5 =58CG 4?A :;?A>=>;?G ;F 64D;858G 
7;8_>?c <V8GV4?= =; :;?=84:=G >? 7S>:S =S5 '?>=5A )=4=5G 74G 4 <48=EI  $S5 ,;V8= >? =S4= :4G5 74G 
4G_5A =; A5=58C>?5 7S5=S58 =S5 F5A5846 G=4=V=5 C4E D5 4<<6>5A =; 85cV64=5 =S5 5C<6;EC5?= 
8564=>;?GS>< ;F 4? 5C<6;E55 7S; S4A 7;8_5A >? !84d 4?A !84?I  $S5 ,;V8= S56A =S4= 4DG5?= 
5`<85GG 64?cV4c5 GVcc5G=>?c 5`=84=588>=;8>46 4<<6>:4=>;?3 4 F5A5846 G=4=V=5 GS;V6A ?;= D5 854A =; 
4<<6E ;V=G>A5 'I)I =588>=;8EI   )>C>6486E3  >? Taylor3 =S5 ,;V8= 74G 85dV>85A =; A5=58C>?5 7S5=S58 
4 15??GE6H4?>4 4?=>LA>G:8>C>?4=>;? G=4=V=5 :;V6A D5 4<<6>5A =; c>H5 4 :4VG5 ;F 4:=>;? =; 4? 
5C<6;E55 7S; ?5>=S58 7;8_5A ?;8 6>H5A >? 15??GE6H4?>4I  $S5 ,;V8= F;V?A =S4= >= :;V6A ?;= 
D5:4VG5 G=4=5 G=4=V=5G GS;V6A ?;= D5 854A =; 4<<6E 5`=84=588>=;8>466EI  
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    +5G<5:=FV66E GVDC>==5A3 

%V?=;? X />66>4CG 221 
 
OE eGe $S;C4G +I WV6>?     

$S;C4G +I WV6>? X 14=8>:>4 *:;G=4 
.64I O48 ";GI YMZY[K X  K\]Z^^ 
*AC>==5A Pro Hac Vice 
\\\\ O8>:_566 *H5?V5 L )V>=5 MZJJ 
0>4C>3 .2  YY\Y\ 
YJZIN\JIMZ\K .4` M]KJ  
=aV6>? ;8 <4:;G=4bSV?=;?I:;C 

 
-88 X +5?;3 1I*I 

W4C5G 1I O4GG5== X W5FF85E ,I )<548 
"57 %4C<GS>85 O48 ";GI YZN X \]^YN   
-?5 &4c65 )dV485 L 1I-I O;` YZZJ 
,;?:;8A3 "% JYYJMLYZZJ 
KJYIMMYI^\JJ .4` ^JJJ 
aD4GG5== ;8 aG<548b;88L85?;I:;C  

 
    *==;8?5EG F;8 !0) %546=S !?:;8<;84=5A 4?A B58>G<4? 22,  

 

,&+$!.!,*$& -. )&+B!,& 
 

 ! S585DE :58=>FE =S4= 4 =8V5 4?A :;885:= :;<E ;F =S5 F;85c;>?c 74G G58H5A DE 565:=8;?>: 

F>6>?c ;? (5:5CD58 M^3 MJJK3 =;h 

    +>:S48A %54A 
    *GG>G=4?= *==;8?5E R5?5846 ;F =S5 )=4=5 ;F "57 %4C<GS>85 
    YY ,4<>=;6 )=855=  
    ,;?:;8A3 "% JYYJ\  
    KJYIM[\IYKZN .4` M\\J  
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